!ranchland, WV 25506

April 12, 2016

RECEIVED

Mr. Douglas L. Davis e
Assistant Attorney General A
P.O. Box 1789

Charleston, West Virginia 25326 ATTORNEY GENERAL'S OFFICE
RE: SB 597

Dear Mr. Davis:

Thank you for the opportunity to comment on SB 597 that would allow the proposed merger of
Cabell Huntington and St. Mary’s hospitals to proceed.

As a consumer who has experienced services at both facilities, I believe that the proposed action
would create an unfair monopoly for health care in our area, not an improvement in service.
Most importantly, I fear that it would remove my right to choose where [ wish to receive

treatment.

I have a serious illness that has required numerous hospitalizations at both Cabell Huntington and
St. Mary’s during the past two years. The difference in the two facilities is apparent, from the ER
through admittance and recuperation. Personalized care and involvement at Cabell Huntington
Hospital are restricted by the constantly changing staff of students. In contrast, the stability of
doctors and nurses at St. Mary’s has provided me and my family with critical continuity of care.
Most important, however, is the faith-based focus at St. Mary’s that has addressed our spiritual
needs. | am convinced that merging the two medical institutions would allow the impersonal
climate of Cabell Huntington Hospital to overshadow St. Mary’s valuable, unique focus.

I do not support the proposed merger and I urge your office to take any necessary steps to deny
such action.

Sincerely,

Lot K b

Carl R. Aikin, Sr.
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Attorney general Douglas Davis
P.o. box 1789

Charleston, WV 25326.

April 15, 2016 R ECEEVED

AFK 1 8 2016
R.S. Fruda

ATTORNEY GENERAL'S OFFICE

Huntington, Wv 25705

About the proposed merger between Huntington Hospital And st. Mary’s hospital.

To say | am suspicious about the merger is putting it mild.
#1. | assume St. Mary is a 501 c x which as you know means tax exempt to some degree

Therefore they help all kinds of people, insured or not. They do not accept Medicaid because it does not
meet their budget constraints. But they do accept anyone in dire need.

Would there be a reduction in personnel between either or both hospitals? Or a reduction of pay for
their workers? Obviously, to me, someone or some group are planning on making considerable
personal gains or it would never have been brought to the table in the first place.

If the federal government has rejected the merger because of competition considerations, and that law
was voted on and accepted by the congress of the United States and the senate, obviously there have

been lengthy discussions about that type of merger.
This state is so far behind in creating jobs it's pathetic. Obviously so by the reduction in population
since the late 80’s .. |say do everything we can to create, or keep jobs, which will bring in the tax

doliars we need to finance our state.

Please do not allow this merger to occur without written guarantees to protect the people, and this

state.
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UNITED STATES OF AMERICA
FEDERAL TRADE COMMISSION

WASHINGTON, D.C. 20580

Alexis ). Gilman
Bureau of Competition
Mergers IV Division
(202} 326-2579
agilman@fic.gov

April 18, 2016

VIA E-MAIL

Cynthia H. Dellinger, Esq. Douglas L. Davis, Esq.

Assistant General Counsel Assistant Attorney General

West Virginia Health Care Authority Office of the Attorney General of WV
100 Dee Drive P.O. Box 1789

Charleston, WV 25311-1600 Charleston, WV 25326
cdellinger@hcawv.org douglas.].davis@wvago.gov

Re: Cabell Huntington Hospital Inc.’s Application for Approval of Cooperative
Cooperative Agreement

Dear Ms. Dellinger and Mr. Davis:

On behalf of FTC Bureau of Competition staff, and pursuant to W.V. Code § 16-29B-
28(e)(2), I respectfully submit the attached written comments regarding Cabell Huntington
Hospital Inc.’s Application for Approval of Cooperative Agreement.

If you have any questions, please feel free to contact me.

Sincerely

Alexis James Gilman
Assistant Director
Mergers IV Division
Bureau of Competition

Enclosures



FEDERAL TRADE COMMISSION
BUREAU OF COMPETITION STAFF SUBMISSION
TO THE WEST VIRGINIA HEALTH CARE AUTHORITY
REGARDING COOPERATIVE AGREEMENT APPLICATION OF
CABELL HUNTINGTON HOSPITAL

PURSUANT TO W. VA. CODE §§ 16-29B-26, 28-29

APRIL 18,2016
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I. EXECUTIVE SUMMARY

The staft of the Federal Trade Commission’s (“FTC") Bureau of Competition
respectfully submits this public comment regarding the cooperative agreement application of
Cabell Huntington Hospital (“Cabell,” “CHH,” or “Applicant”) relating to its proposed
acquisition of St. Mary’s Medical Center (“St. Mary’s” or “SMMC”)." W. Va. Code § 16-29B-
28(d)(4)(C) states that “[i]n reviewing an application for cooperative agreement, the authority
shall give deference to the policy statements of the Federal Trade Commission.” Most
importantly for this proceeding, the U.S. Department of Justice and Federal Trade Commission
Horizontal Merger Guidelines (“Merger Guidelines™)” outline the merger-enforcement policy
and analytical framework used by antitrust agencies and many courts to evaluate the potential
benefits (i.c., efficiencies) and the competitive impact of a proposed merger. We appreciate the
opportunity to present our analysis in written comments on the proposed cooperative agreement,
currently under review by the West Virginia Health Care Authority (“Authority™) pursuant to
W. Va. Code §§ 16-29B-26, 28, and 29 (“West Virginia Cooperative Agreement Law” or
“WVCAL™).

We submit this comment to express our concern that the proposed cooperative agreement
presents substantial risk of serious competitive harm, and it is likely to result in higher health
care costs, lower quality, and reduced incentive to invest in innovative medical technologies for
patients living in the four counties around Huntington, West Virginia. This substantial consumer
harm is not likely to be fully or substantially mitigated by the proposed conduct restrictions the
Applicant claims will regulate its post-acquisition conduct. Further, this harm is unlikely to be
outweighed by the purported benefits the Applicant claims the proposed cooperative agreement
will create,

FTC staff conducted a thorough, year-plus investigation to assess the competitive impact
of this proposed cooperative agreement. FTC staff also evaluated the potential benefits,
including quality-of-care benefits and cost savings, that the Applicant claims it will be able to
achieve through the proposed cooperative agreement. Then, FTC staff weighed the potential
benefits and likely harm from Cabell’s acquisition of St. Mary’s and concluded that the likely
harm far outweighs the potential benefits. The WVCAL instructs the Authority to conduct a
similar analysis, stating that the Authority shall approve a cooperative agreement only if it finds
that ““the benefits likely to result from the proposed cooperative agreement outweigh the
disadvantages likely to result from a reduction in competition from the proposed cooperative
agreement.”

The proposed cooperative agreement will eliminate significant competition between
Cabell and St. Mary’s, the only two hospitals in Huntington. This competition between the

" This staff comment expresses the views of the FTC’s Bureau of Competition. The comment does not necessarily
represent the views of the Commission or of any individual Commissioner.

*U.S. Dep’t of Justice & Fed. Trade Comm’n, Horizontal Merger Guidelines (2010), https://www fic.eov/sites/
default/files/attachments/imerger-review/1008 19hmg.pdf [hereinafter “Merger Guidelines™].

*W. Va. Code § 16-29B-28(f)(3).




hospitals has benefitted patients by lowering health care prices, increasing health care quality,
and improving patients” hospital experiences.

Cabell and St. Mary’s compete vigorously on price, which reduces health care costs for
area consumers. They track each other’s list charges and negotiated reimbursement rates with
health plans, and try to match or beat each other’s prices. Health plans have used competition
between Cabell and St. Mary’s to restrain reimbursement rates and obtain more favorable
contract terms. The combined Cabell-St. Mary’s will have substantially higher bargaining
leverage that will enhance its ability to command higher reimbursement rates from health plans.
Any increase in rates will be passed on to employers and ultimately the community at large in
the form of higher health insurance premiums, higher deductibles, higher co-pays, and reduced
insurance coverage.

In order to attract patients, Cabell and St. Mary’s also compete intensely on quality and
service. They have invested in new clinical technologies and added new service lines in order to
attract patients and win market share from each other. The proposed cooperative agreement will
substantially erode the hospitals’ incentive to improve quality and add new services by ending
this important dimension of competition between them.

Recognizing the strong evidence of likely competitive harm, the Applicant contends that
several restrictions on its conduct (“conduct restrictions™) will limit the proposed cooperative
agreement’s harmful effects. These conduct restrictions include an “Assurance of Voluntary
Compliance™ agreed to with the West Virginia Attorney General, a Letter of Agreement with a
health plan, and the rate and quality regulation provisions in the WVCAL, W. Va. Code § 16-
29B-28(g) and (i). But these conduct restrictions do not preserve or restore competition, and
they are deeply flawed. Moreover, even if they work as promised to constrain price increases,
they do not prevent competitive harm in the form of diminished quality or reduced service.

The Applicant also argues that the proposed cooperative agreement will result in a
number of benefits, including cost savings and quality-of-care improvements. But its application
contains nothing more than a series of vague and perfunctory assertions regarding the proposed
cooperative agreement’s potential benefits. There are no details regarding these plans, the
timeline, or the cost to achieve them. Further, the application fails to state the methods by which
the combined Cabell-St. Mary’s will achieve the purported benefits, which is a requirement of
the WVCAL. The Applicant not only has failed to provide any substantiation of its claimed
benefits, but also has failed to show why many of the claimed benefits could not be achieved
without the merger or with an alternative acquisition or affiliation that would be less harmful to
competition and patients. Overall, any such benefits that might exist are very modest in scope,
and they certainly fall far short of the extraordinary level necessary to counterbalance the
substantial harm to competition that the proposed cooperative agreement is likely to cause.

In the remainder of this comment, we provide our analysis of the proposed cooperative
agreement, using the framework set out in the WVCAL and the Merger Guidelines. In Section
II, we briefly describe the merging parties and the proposed cooperative agreement. In Section
l11, we set out the cooperative agreement analysis required by the WVCAL. In Sections IV and
V. we describe the substantial competitive harm likely to arise from the proposed cooperative



agreement and explain why the conduct restrictions will not fully prevent this competitive harm.
We then apply the conclusions of this analysis to the four specific factors the Authority must
consider under § 16-29B-28(f)(5) of the WVCAL when evaluating the “disadvantages
attributable to any reduction in competition” from the proposed cooperative agreement. In
Section VI, we set out the Merger Guidelines® framework for evaluating efficiencies claims from
a proposed merger. We then apply this framework to each of the Applicant’s claims regarding
the nine potential benefits from the proposed cooperative agreement that the Authority must
consider under § 16-29B-28(f)(4) of the WVCAL.

For the reasons explained below, FTC staff respectfully asks the Authority to deny the
proposed cooperative agreement application because the disadvantages likely to result from the
reduction in competition from the proposed cooperative agreement, including significant harm to
consumers, far outweigh the claimed benefits.

FTC staff requests that the Authority recognize FTC staff as an affected person under
§ 16-2D-2 and § 16-29B-28(e)(4) of the West Virginia Code. The Bureau of Competition works
to protect consumers and the public interest, promote free and open competition, and prevent
anticompetitive business practices in order to allow consumers to access quality goods and
services at competitive prices. With respect to this transaction, the Commission, after finding
reason to believe that the agreement would violate Section 7 of the Clayton Act if consummated
and that a law enforcement action would be in the public interest, issued an administrative
complaint and authorized Bureau of Competition staff to seek a temporary restraining order and
preliminary injunction in federal court. The Bureau of Competition’s ability to protect
consumers and markets, and thus to fulfill its responsibilities, may be affected by the Authority’s
proceeding.

Finally, FTC staff is aware that the Applicant has filed a motion for expedited review of
its application with the Authority. FTC staff respectfully submits that expedited review of the
application is not appropriate, and further suggests that a public hearing on the application,
pursuant to § 16-29B-28(¢)(2)(iii) of the WVCAL, may aid the Authority to make an informed
decision on the application. This is the first cooperative agreement application submitted under
the newly enacted WVCAL, so this application is a matter of first impression for the
Authority. Further, the WVCAL requires the Authority to weigh the benefits of the proposed
cooperative agreement against the resulting harm to competition, which is a different standard
than the Authority applied in the Certificate of Need decision.*

¥ In re Cabell Huntington Hospital, Inc., West Virginia Health Care Authority, CON File #14-2-10375-A (March
16. 2016) at 30 [hereinafter “CON Decision”].



Il. FACTUAL BACKGROUND
A. The Merging Parties
1. Cabell Huntington Hospital

Cabell is a non-profit general acute care hospital located in Huntington, West Virginia. It
has 303 staffed beds.” Cabell offers an extensive range of general acute care inpatient services,
including cardiovascular, neuroscience, orthopedics, cancer care, advanced pediatrics, a Level 111
neonatal intensive care unit, and burn, surgical, and pediatric intensive care units.® Cabell also
operates the Cabell Huntington Hospital Surgery Center, an ambulatory surgery center offering a
wide range of outpatient surgical services.” Cabell is a teaching hospital and has academic
affiliations with the Marshall University School of Medicine.*

2. St. Mary’s Medical Center

St. Mary’s is a Catholic non-profit hospital located in Huntington, West Virginia, only
three miles from Cabell. With 393 staffed beds, it is the larger of Huntington’s two hospitals.’
St. Mary’s is owned by Pallottine Health Services, Inc. (“PHS™), which is sponsored and
operated by the Pallottine Missionary Sisters.'” St, Mary’s offers a broad array of general acute
care inpatient services and maintains Centers of Excellence in cardiac care, cancer treatment,
orthopedics, and neuroscience.'' It also operates a campus in Lawrence County, Ohio, called St.
Mary’s Medical Center Ironton Campus, which offers emergency services and outpatient
laboratory and imaging services, but no inpatient services.'? St. Mary’s also manages and has an
ownership stake in Three Gables Surgery Center, an outpatient surgical hospital located in

> Cabell Huntington Hospital, About Us, http://cabellhuntington ore/about/.

¢ See Cabell Huntington Hospital, Our History, http://cabellhuntington.org/about/our-history/: Cabel] Huntington
Hospital, Cardiac Catheterization Lab, htm:/:"cahelIhuniEnglon.or.q/services/cardiolouw'cardiac-calheterization/;
Cabell Huntington Hospital, Neuroscience, http://cabellhuntington.org/services/neuroscience/: Hoops Family
Children’s Hospital at Cabell Huntington Hospital, Services & Specialties: Specialized Care for Special Kids,
http://hoopschildrens.org/services/; Cabell Huntington Hospital, Neonatal Intensive Care Unit (NIC U),
http://cabellhuntington.org/services/nicu/; Cabell Huntington Hospital, CHH Unveils New and Fxpanded Burn
Intensive Care Unit (July 23, 2013), hilp://cabeIlhuntington‘0r;z/news/‘wns,fchh-unvei]s-new—and-expanded-burn—
intensive-care-unit: Hoops Family Children’s Hospital at Cabell Huntington Hospital, Pediatric Intensive Care Unit,
htm://hoopschildrens.org/faci]ities-prom'ams,’ncdiatric-imensive-care—unit.r’htrp:f'fcabellhuntinumn.ora.fahout/our-
history/; Hoops Family Children’s Hospital at Cabell Huntington Hospital, “Pediatric Intensive Care Unit,”
http://hoopschiidrens.oruﬁaciIities~prozzrams!’pedian'ic-intensive-care-unitf.

7 Cabell Huntington Hospital, CHH Surgery Center, http://cabellhuntington.org/services/surgery/the-chh-surgery-
center/.

¥ Cabell Huntington Hospital, Abous Us, http://cabellhuntington.org/about/.

’ St. Mary’s Medical Center, 4bout St. Mary's, http://www.st-marys.org/about.

" PHS previously owned St. Joseph’s Hospital in Buckhannon, West Virginia, but recently transferred sponsorship
of St. Joseph’s to WVU Medicine’s United Hospital Center. See Melissa Toothman, Transfer of St. Joseph's
Hospital to United Hospital Center now complete, The Exponent Telegram (Oct. 6, 2015),
Imp::’/www,theel.comfnews:'locai.f:ransfenof-sl-%oseph-s-hospital-10-unitcd-hos;:ital-center:’anic[c 8becY5190-£199-
5f6¢-919a-fe8e143bcfba.html.

' St. Mary’s Medical C enter, About St. Mary's, http://www st-marys.ore/about.

2 st Mary’s Medical Center, fronton Campus, httns::’/www.st-marys.orﬂ:’centers—services;’st.-marvs—ironton-

campus.




Proctorville, Ohio (across the Ohio River from Huntington, West Virginia).” Like Cabell, St.
Mary’s has academic affiliations with the Marshall University School of Medicine.'

B. The Proposed Cooperative Agreement

PHS began the process of putting St. Mary’s (and another hospital, St. Joseph’s) up for
sale in 2013. In January 2014, Cabell submitted a Letter of Intent to acquire St. Mary’s. PHS
declined Cabell’s Letter of Intent in favor of pursing a Request for Proposal (“RFP”) process.
PHS sent out the RFP for St. Mary’s in March 2014, and a number of interested parties,
including Cabell, Bon Secours Health System (“Bon Secours™), Charleston Area Medical Center
("CAMC?), Thomas Health, LifePoint Health, and other providers, submitted proposals to
acquire St. Mary’s."” St. Mary’s selected Cabell as its acquirer, and on August 1, 2014, the
parties executed a Term Sheet. On November 7, 2014, Cabell and St. Mary’s entered into a
definitive agreement (the “Agreement”), whereby Cabell would become the ultimate parent
entity of St. Mary’s.

Cabell obtained a Certificate of Need (“CON*) from the Authority on March 16, 2016.'
In granting the CON, the Authority noted that it “historically has not given [competition] priority
in hospital acquisition cases™ and was not inclined to do so in reviewing Cabell’s acquisition of
St. Mary’s because other priorities were served by the proposed acquisition.'” Before
consummating the proposed acquisition, St. Mary’s must obtain approval for the sale from the
Vatican. To our knowledge, Vatican approval has not yet been granted. The parties submitted
their application for approval of their cooperative agreement on March 25, 2016." The
Authority accepted as complete the Applicant’s Application for Approval of a Cooperative
Agreement on April 8, 2016.

III. LEGAL STANDARD FOR APPROVAL OF COOPERATIVE AGREEMENTS

The West Virginia Cooperative Agreement Law sets out the criteria to be considered by
the Authority in evaluating the Applicant’s proposed cooperative agreement. In particular, the
WVCAL provides that the Authority “shall approve a proposed cooperative agreement and issue
a certificate of approval if it determines, with the written concurrence of the Attorney General,
that the benefits likely to result from the proposed cooperative agreement outweigh the
disadvantages likely to result from a reduction in competition from the proposed cooperative
agreement.”"”

" See Three Gables Surgery Center, Abourt Us, hitp://www .threegablessurgery.com/aboutus.cfml; Three Gables
Decl. 7 11, 12.

"5, Mary’s Medical Center, About St. Mary'’s, http://www.st-marys.org/about,

¥ See, e.g., OLBH Decl. 9 13; CAMC Decl. § 18; Thomas Decl. § 8.

' CON Decision.

" CON Decision at 31-32.

** Application for Approval of Cooperative Agreement, Cabell Huntington Hospital, Inc., CON File #14-2-10375-A
(March 25, 2016) [hereinafter “Application™].

“'W. Va. Code § 16-29B-28(f)(3).




The WVCAL further specifies the criteria the Authority should use in evaluating the
benefits of, and the disadvantages of the reduction in competition from, a proposed cooperative
agreement. W. Va. Code § 16-29B-28 ()(4) instructs the Authority, in evaluating the potential
benefits of a proposed cooperative agreement, to consider whether one or more of the following
benefits may result:

(A)

(B)

(©)

(D)

(E)
(F)
(@)
(H)
(M

Enhancement and preservation of existing academic and clinical educational
programs;

Enhancement of the quality of hospital and hospital-related care, including mental
health services and treatment of substance abuse provided to citizens served by
the authority;

Enhancement of population health status consistent with the health goals
established by the authority;

Preservation of hospital facilities in geographical proximity to the communities
traditionally served by those facilities to ensure access to care;

Gains in the cost-efficiency of services provided by the hospitals involved:;
Improvements in the utilization of hospital resources and equipment;
Avoidance of duplication of hospital resources:

Participation in the state Medicaid program: and

Constraints on increases in the total cost of care.

Likewise, W. Va. Code § 16-29B-28(f)(5) instructs the Authority, in evaluating the
disadvantages attributable to any reduction in competition likely to result from the proposed
cooperative agreement, to consider the following factors:

(A)

(B)

(©)

(D)

The extent of any likely adverse impact of the proposed cooperative agreement on
the ability of health maintenance organizations, preferred provider organizations,
managed health care organizations or other health care payors to negotiate
reasonable payment and service arrangements with hospitals, physicians, allied
health care professionals or other health care providers:

The extent of any reduction in competition among physicians, allied health
professionals, other health care providers or other persons furnishing goods or
services to, or in competition with, hospitals that is likely to result directly or
indirectly from the proposed cooperative agreement;

The extent of any likely adverse impact on patients in the quality. availability and
price of health care services; and

The availability of arrangements that are less restrictive to competition and
achieve the same benefits or a more favorable balance of benefits over
disadvantages attributable to any reduction in competition likely to result from the
proposed cooperative agreement.

Finally, W. Va. Code § 16-29B-28(d)(4)(C) states that “[i]n reviewing an application for
cooperative agreement, the authority shall give deference to the policy statements of the Federal
Trade Commission.” The Merger Guidelines outline the merger-enforcement policy and
analytical framework used by the federal antitrust agencies to evaluate the potential benefits (i.e.,
efficiencies) and the competitive impact of a proposed merger. The Merger Guidelines have



been developed and updated to reflect the federal antitrust agencies’ long experience examining
a wide variety of mergers—including many hospital and other health care related mergers—as
well as economic and other relevant research. Courts routinely rely on the Merger Guidelines
framewogk to analyze the likely efficiencies and competitive effects of a proposed hospital
merger.

Notably, the types of benefits and disadvantages that the Authority must consider are
similar to the factors that FTC staff considers under the Merger Guidelines framework when
reviewing hospital mergers. FTC staff recognizes that hospital mergers have the potential to
result in meaningful clinical quality improvements and cost savings that would not be possible
without the merger. Thus, FTC staff’s analysis of a proposed merger includes a thorough
assessment of the potential benefits and efficiencies, as well as the disadvantages and harms
resulting from any reduction in competition. Similar to the analysis required by the WVCAL,
those benefits are weighed against those likely adverse effects under the Merger Guidelines.
FTC staff often concludes that the benefits would be sufficient to offset the competitive harm,
particularly if that harm is modest. It should be noted, however, that the greater the likelihood of
harm from a proposed merger, the more crcdlble and substantial any claimed benefits must be to
conclude that the benefits outweigh the harms.’

In August 2014, the FTC opened an investigation of Cabell’s acquisition of St. Mary’s.
During this investigation, FTC staff assembled and analyzed a substantial body of evidence,
including testimony from the merging parties” executives, consultants, and knowledgeable third
parties; dozens of declarations from hospitals, health plans, and local employers; and hundreds of
thousands of party and third-party documents. FTC staff also retained three highly regarded
experts to assist in its investigation. Dr. Cory Capps, Ph.D., an economic expert at Bates White
Economic Consulting, analyzed the proposed cooperative agreement’s likely effects on
competition and consumers.” Addmonally a cost-efficiencies expert, Dr. Thomas Respess I11
of Baker & McKenzie Consulting LL.C, and a clinical quality expert, Dr. Patrick Romano of the
University of California Davis, were retained to examine the Applicant’s cost savings and quality
benefits claims, respectively. On November 5, 2015, the FTC issued an administrative
complaint challenging the transaction as violating Section 7 of the Clayton Act, 15 U.S.C. § 18.%
During the pre-trial period of the administrative litigation in this matter, the FTC and the
merging parties engaged in extensive fact discovery, including dozens of witness depositions,
voluminous expert reports, and a substantial volume of documentary evidence. Therefore, FTC
staff is able to provide an extensive assessment of the proposed cooperative agreement

% See ProMedica Health Sys., Inc. v. FTC., 749 F.3d 559 (6th Cir. 2014); FTC v. OSF Healthcare Sys., 852 F. Supp.
2d 1069 (N.DD. I11. 2012); FTC v. Univ. Health, Inc., 938 F.2d 1206 (11th Cir. 1991); U.S. v, Rockford Mem'l Corp.,
717 F. Supp. 1251 (N.D. I1l. 1989), aff’d, U.S. v. Rockford Mem'l Corp., 898 F.2d 1278 (7th Cir. 1990).

*! See Merger Guidelines § 10 (“The greater the potential adverse competitive effect of a merger, the greater must be
the cognizable efficiencies, and the more they must be passed through to customers, for the Agencies to conclude
that the merger will not have an anticompetitive effect in the relevant market.”).

** An executive summary of Dr. Capps’s analysis is attached to this comment as Attachment 1. This executive
summary is only a portion of the report Dr. Capps authored for the administrative litigation in this matter.

* See In the Matter of Cabell Huntington Hospital, Inc., No. 9366 (FTC Nov. 5, 2015), available at
https://www.fic.gov/svstem/files/documents/cases/151 IDGCabcllpan Scmpt.pdf. Section 7 of the Clayton Act
prohibits acquisitions that may substantially lessen competition or tend to create a monopoly.




(recognizing, however, that the FTC is prohibited from publicly disclosing confidential
information obtained during an investigation or in litigation). Below, we provide our analysis of
the proposed cooperative agreement, using the framework set out in the WVCAL and the Merger
Guidelines.

IV. THE PROPOSED COOPERATIVE AGREEMENT WILL RESULT IN
SIGNIFICANT DISADVANTAGES ATTRIBUTABLE TO THE SUBSTANTIAL
REDUCTION OF COMPETITION

Under W. Va. Code § 16-29B-28(f)(5), the Authority must evaluate any disadvantages
attributable to any reduction in competition likely to result from the proposed cooperative
agreement. After more than a year of investigation and with an extensive evidentiary record,
FTC staff concludes that the proposed cooperative agreement will substantially reduce
competition and result in significant disadvantages. These disadvantages include higher prices
for health care services to commercial health plans and ultimately their members—Ilocal
employers and individuals—and significant harm to quality, which would affect all consumers,
including Medicare and Medicaid enrollees. Additionally, there are available alternative
arrangements that are less restrictive to competition and that may achieve the same benefits or a
more favorable balance of benefits over disadvantages attributable to the reduction in
competition likely to result from the proposed cooperative agreement.24

A. Overview of Bargaining and Competitive-Analysis Framework

Hospitals generally compete in two stages: first, for inclusion in a health plan’s network;
and, second, to attract patients and physician referrals to their respective facilities. Health plans
use competition between hospitals as leverage to negotiate better reimbursement rates (i.e.,
prices). This, in turn, results in lower premiums, copayments, deductibles, and other out-of-
pocket expenses for employers who purchase health insurance for their employees or pay their
employees’ health care claims, consumers who receive health insurance as an employee benefit,
and consumers who purchase their own health insurance. In addition, competition between
hospitals to attract patients typically leads to increased quality and expanded availability of
health care services. In other words, hospitals compete on both price and non-price (e.g.,
quality) terms, and mergers between close rivals eliminate that competition to the detriment of
consumers—i.e., employers and individuals. Therefore, when competing hospitals merge. two
different kinds of adverse effects may occur: higher prices charged to health plans or employers
(which are then passed on to consumers) and non-price effects such as reduced quality and
availability of services.

Here, the proposed cooperative agreement will eliminate competition between the only
two hospitals in Huntington. It will result in a massive increase in market concentration, giving
Cabell control of 76% of the inpatient general acute care services market and 65% of the
outpatient surgical services market in the four counties around Huntington.”” Further, the parties

*W. Va. Code § 16-29B-28(f)(5)(D).
* These shares are conservatively computed on the basis of patient locations (i.e., calculating market shares for all
hospitals based in discharges of patients residing in the Four-County Huntington Area, even if the hospital is located



are indisputably each other’s closest competitor. They compete with each other for inclusion in
health plans’ networks and in negotiating the reimbursement rates they receive from health plans.
Once in-network with a health plan, Cabell and St. Mary’s compete with each other to attract that
health plan’s members, and patients insured under government plans (Medicare and Medicaid),
by providing high-quality care and adding new services and technology. The proposed
cooperative agreement eliminates this beneficial competition, increasing the combined entity’s
ability to extract higher reimbursement rates from health plans and eroding its incentives to
maintain or improve quality of care.

B. The Proposed Cooperative Agreement Will Result in Extraordinarily High Market
Concentration

When analyzing a merger (or acquisition), the antitrust agencies often define one or more
relevant products (or services) and geographic markets in which to examine the merger’s likely
competitive effects. The “ultimate goal of market definition is to help determine whether the
merger may substantially lessen competition.™® Market definition allows the antitrust agencies
to identify market participants and measure market shares and market concentration. Market
shares a:gd market concentration are often a useful indicator of the likely competitive effects of a
merger.

The relevant product markets in which to evaluate the proposed cooperative agreement
are (1) general acute care inpatient hospital services offered by both merging parties, and (2)
outpatient surgical services offered by both merging parties. Further, the relevant geographic
market in which to evaluate the proposed cooperative agreement is no larger than Cabell, Wayne,
and Lincoln counties in West Virginia and Lawrence County in Ohio (the “Four-County
Huntington Area”™). In these relevant markets, the proposed cooperative agreement will lead to a
dominant market share by the merged hospital system and substantial increases in market
concentration, far exceeding the thresholds that create a presumption of competitive harm and
unlawfulness under the Merger Guidelines and case law.

I. The Proposed Cooperative Agreement Will Significantly Harm
Competition and Consumers in The Relevant Product Markets for Inpatient
General Acute Care Services and Outpatient Surgical Services

The relevant product or service market “identifies the product(s] and services with which
the [merging parties’| products compete."28 The Merger Guidelines explain that a relevant
product market is determined by assessing whether a hypothetical monopolist that is the only
seller of the product at issue could profitably impose a small but significant and non-transitory

outside the Four-County Huntington Area). Computing shares based on the locations of the hospitals (i.e.,
calculating market shares only for hospitals located in the Four-County Huntington Area), as indicated in Merger
Guidelines § 4.2.1, would give Cabell and St. Mary’s a combined post-acquisition market share of 100%,

¢ Merger Guidelines § 4.1.3.

7 See Merger Guidelines § S.

*® FTC v. CCC Holdings Inc., 605 F. Supp. 2d 26, 37 (D.D.C. 2009). For purposes of discussing the relevant market
in this public comment, FTC staff use the terms “relevant product market” and “relevant service market”
interchangeably.



increase in price (“SSNIP”).* If so, that product (or group of products) constitutes the relevant
product market; if not, then the product market should be expanded to include other products (or
services) to which consumers would switch in the face of the hypothetical SSNIP. Courts and
the antit}gust agencies regularly utilize the hypothetical monopolist test when defining a product
market.

The first relevant product market for the Authority to examine is inpatient general acute
care (“GAC”) services sold to commercial health plans and provided to their insured members.”!
The inpatient GAC services market includes a broad cluster of medical and surgical diagnostic
and treatment services offered by both Cabell and St. Mary’s that typically require an overnight
hospital stay.’® Courts have consistently held in prior hospital merger cases that a cluster market
for inpatient GAC services is a relevant product market.*®

Under this “cluster market” approach, hundreds of individual inpatient GAC services are
clustered together, even though each individual service is potentially a distinct product market
because the services are not substitutable for one another. For example, knee surgery cannot be
substituted for heart surgery in response to a price increase.’* As a matter of analytical
convenience, however, it is appropriate to group individual services together into a single cluster
market, so long as “the competitive conditions for two markets are similar enough to analyze
them together.”” For purposes of clustering inpatient GAC services, the relevant competitive
conditions include the number and identity of market participants, their market shares, the
geographic market for each service, and the barriers to entry for each service.’® Here, the
competitive effects of the proposed acquisition on the hundreds of individual inpatient GAC
services offered by both Cabell and St. Mary’s can be analyzed together, because each service is
offered by the same market participants under similar competitive conditions.

The inpatient GAC services cluster market is limited to the services that both Cabell and
St. Mary’s offer. It would be illogical to include services in the relevant market that only one of

* Merger Guidelines §4.1.1.

Y FTC v. Whole Foods Mks. Inc., 548 F.3d 1028, 1038 (D.C. Cir. 2008); OSF, 852 F. Supp. 2d at 1075; In re
ProMedica Health Sys., Inc., No. 9346, 2012 WL, 2450574 at *32 (F.T.C. June 25, 2012); In re Evanston Nw.
Healthcare Corp., No. 9315, 2007 WL 2286195, at *45-46 (F.T.C. Aug. 6, 2007).

' A commercial health plan is a private insurance company that negotiates rates and other terms with healthcare
providers (such as hospitals and outpatient service providers) on behalf of health plan enrollees. Although the
formal product market relates to commercial health plans and their members because they would be harmed by
anticompetitive price increases while government-insured (e.g., Medicare and Medicaid) patients would not,
commercial and government insured patients would be harmed by the cooperative agreement’s harm to quality and
service.

* As discussed below, the inpatient GAC services market does not include outpatient services, because competitive
conditions for outpatient services differ from those for inpatient services, and because health plans and patients
cannot substitute outpatient services for inpatient services in response to a price increase on inpatient services.

" ProMedica, 749 F.3d at 565-68; Univ. Health, 938 F.2d at 1211 n.11: OSF., 852 F. Supp. 2d at 1075-76;
Evanston Nw., 2007 WL 2286195, at *46-47,

* Under the Merger Guidelines, market definition “focuses solely on demand substitution factors, i.e., on
customers’ ability and willingness to substitute away from one product to another in response to a price increase or a
corresponding non-price change such as a reduction in product quality or service.” Merger Guidelines § 4.

** ProMedica, 749 F.3d at 567.

¥ See ProMedica, 749 F.3d at 565-66.



the two hospitals offer, because the proposed acquisition, by definition, does not eliminate
competition for such services, as courts evaluating hospital mergers have explained.’” Further,
the Merger Guidelines explain that market definition begins when a product of one merging firm
competes with a product of the other merging firm.*

The second relevant product market for the Authority’s analysis to focus on is outpatient
surgical services sold to commercial health plans and provided to their insured members. The
outpatient surgical services market is a cluster of outpatient general surgery ?rocedures offered
by both Cabell and St. Mary’s that do not require an overnight hospital stay.”

The Applicant seems to suggest that inpatient and outpatient services are in the same
product market. If so, that is incorrect for the reasons explained above. But even if the
Authority were to analyze inpatient and outpatient services together as a single service market as
the Applicant suggests, given the merging parties’ dominant share of inpatient discharges and
outpatient procedures, the conclusions about the anticompetitive effects of the cooperative
agreement would not change.

2. The Proposed Cooperative Agreement Will Significantly Harm
Competition and Consumers in The Four-County Huntington Area

A relevant geographic market is the geographic “arena of competition affected by the
merger.”* Under the case law and Merger Guidelines, the relevant question in defining the
geographic market is whether a hypothetical monopolist controllindg all of the relevant services in
the proposed geographic market could profitably impose a SSNIP.*" If so, that area is the
relevant geographic market; if not, then the geographic market should be expanded to include a
broader geographic area to which consumers would turn. A geographic market need not include
the area from which all or even nearly all of the merging parties’ (or a hypothetical
monopolist’s) customers come from; it only needs to consist of the smallest area in which a

Y See, e.g., ProMedica, 2012 WL 2450574, at *39 (“Absent an overlap or potential overlap involving a given
service line, there is no substantial lessening of competition, and, thus, no need to include the service in the relevant
[cluster] product market.”).

** Merger Guidelines § 4.1.

*? Qutpatient surgical services are appropriately evaluated separately from the inpatient GAC market for several
reasons. First, the competitive conditions for outpatient surgical services differ from those for inpatient GAC
services. Unlike inpatient GAC services, outpatient surgical services are provided not only in hospitals, but also in
freestanding ambulatory surgery centers. For example, Three Gables Surgery Center in Proctorville, Ohio, is an
ambulatory surgery center that provides outpatient surgical services, but a negligible amount of inpatient surgical
services. Three Gables Decl. § 6. For this reason, courts and the FTC regularly exclude outpatient services from the
inpatient GAC services market. See ProMedica, 2012 WL 2450574, at *36; OSF, 852 F. Supp. 2d at 1076;
Evanston Nyw., 2007 WL 2286195, at *46-47. Second, inpatient GAC services and outpatient surgical services are
not reasonably interchangeable. Health plans and patients could not substitute outpatient surgical services for
inpatient GAC services in response to a price increase on inpatient GAC services. The decision to treat a given
condition on an inpatient or outpatient basis is driven by clinical considerations, not price. See, e.g., Three Gables
Decl. § 6; Aetna (June 4) Decl. 6. Further, outpatient surgery is substantially less expensive than inpatient surgery.
Thus, health plans and patients would not switch to inpatient surgery in response to a SSNIP for outpatient surgery,
because inpatient surgery would still be far more expensive than outpatient surgery.

* Merger Guidelines § 4.2.

I Merger Guidelines § 4.2.1.

11



hypothetical monopolist could profitably impose a SSNIP.** Thus, the Applicant’s overly broad
proposed geographic market is inconsistent with the Merger Guidelines and applicable caselaw.

a) The Proper Relevant Geographic Market is No Larger than the
Four-County Huntington Area

For both inpatient GAC services and outpatient surgical services, FTC staff concludes
that the Authority’s analysis should focus on a relevant geographic market no larger than Cabell,
Wayne, and Lincoln counties in West Virginia and Lawrence County in Ohio (the “Four-County
Huntington Area™). Most residents of the Four-County Huntington Area seek inpatient GAC
services and outpatient surgical services locally. Cabell and St. Mary’s are the only hospitals
located within the Four-County Huntington Area, and together they account for the vast majority
of inpatient and outpatient care provided to area residents. Contrary to the Applicant’s
assertions, hospitals outside the Four-County Huntington Area are not attractive options for most
area residents because of their distant locations, and they are not meaningful competitors to
Cabell and St. Mary’s. For these reasons, a hypothetical monopolist controlling all inpatient
GAC services and outpatient surgical services in the Four-County Huntington Area would find it
profitable to raise prices by a small but significant amount.

When evaluating health care provider mergers, courts and antitrust agencies (including
states attorneys general) have consistently found that patients prefer local access to health care.*
The Huntington area is no different. Health plans, local employers, and third-party hospitals
agree that residents of the Four-County Huntington Area strongly prefer to obtain inpatient GAC
services and outpatient surgical services close to where they live or work.** Unsurprisingly, data
also show that most commercially insured patients who reside in the Four-County Huntington
Area seek inpatient and outpatient care within the Four-County Huntington Area.” These data
are backed up by health plans and local employers who provided sworn statements indicating
that most residents living in the Four-County Huntington Area seek inpatient GAC services and
outpatient surgical services at either Cabell or St. Mary’s.*®

Dr. Capps conducted a quantitative analysis of patients” travel patterns in this case, and
his analysis confirms the common-sense notion that residents of the Four-County Huntington
Area prefer to receive care close to home. The chart below demonstrates that most commercially
insured residents of the Four-County Huntington Area travel 25 minutes or less from their home
zip code to their chosen hospital. Further, 76% of commercially insured patients residing in the
Four-County Huntington Area stay in that area for inpatient GAC services. Of the minority of
residents that leave the Four-County Huntington Area for inpatient GAC services, most of them

* Merger Guidelines § 4.1.1.

4 See, e.g., Saint Alphonsus Med. Ctr. — Nampa, Inc. v. St. Luke's Health Sys., Ltd., 778 F.3d 775, 785 (9th Cir.
2015); Rockford, 898 F.2d at 1285; In re ProMedica Health Sys., 152 F.T.C. 708, 759 (2011).

* Aetna (June 4) Decl.  5; Cigna Decl. ] 17; Stratose Decl. § 21; Steel of WV Decl. 9 11; Energy Services Decl.
9 9. Adams Trucking Decl. § 5; Wooten Machine Decl. § 5; KDMC Decl. § 5; OLBH Decl. 9 6; CAMC Decl. § 7.
** Although not specifically analyzed as part of staff's geographic market analysis, this will also be true of most
government-pay (e.g., Medicare, Medicaid) patients.

* Cigna Decl. 99 17-19; Humana Decl. § 11; Stratose Decl. 19 21-22; Steel of WV Decl. § 12; Energy Services
Decl. § 9; Adams Trucking Decl. § 5; Wooten Machine Decl. § 5.



live in the area’s periphery, and they are leaving the area for the hospital that is closest to their
home, or a hospital that is closer to their home than the Huntington hospitals.

Figure 1: Travel Times for Four-County Huntington Area Residents to Their Chosen
Hospital"’
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The map below helps to visualize the distinctions between the hospital choices of patients
residing in the Four-County Huntington Area and patients residing in the surrounding areas. In
the area including and around the City of Huntington, nearly all patients select a Huntington
hospital, as indicated by red and pink shading. In and around the City of Charleston, the large
majority of patients selects a hospital in Kanawha or Boone County, as indicated by green
shading. In Kentucky, most patients choose a Kentucky hospital, as indicated by light blue
shading. In the areas of Ohio north of Lawrence County. a majority of patients opts for an Ohio
hospital, as indicated by yellow shading. This pattern is a direct reflection of patients’ strong
preference for local hospitals. That is, if patients were relatively indifferent between nearby
hospitals and hospitals located 25 or 50 minutes away, then the shading of the various pie charts

7 The figure is based on 2012-2014 hospital discharge data for Kentucky, Ohio, and West Virginia. Data are
limited to commercially insured general acute care patients residing in the Four-County Huntington Area and
receiving inpatient treatment at short-term acute care hospitals located in Kentucky, Ohio, or West Virginia. The
sample excludes transfers, court-ordered admissions, newborns, patients with ungroupable DRGs 981-999, and
records with gender or age inconsistent with the diagnosis. The sample includes non-overlapping and overlapping
services,



would consistently reflect a more even mixture of blue, red, green, and yellow. However, with
the exception of a small number of zip codes on the fringes of the Four-County Huntington Area,
they do not.*® The overall pattern shows a geographical separation between the four areas and
highlights patients’ preference for local providers.”

** In fact, there are no zip codes with significant amounts of blue, red, and green shading, Instead, a small number of
zip codes around the outer boundary of the Four-County Huntington Area reflect a split between two geographic
areas. This is entirely consistent with the conclusion that patients prefer local providers. Only the minority of
patients in intermediate areas that are similarly distant from two cities show a pattern of splitting their admissions.

[f one of the three urban areas—Ashland, Huntington, or Charleston—is closer to a given zip code than the other
two, then the large majority of patients from that zip code will select a hospital in the closer urban area.

*' There are some minor exceptions in the fringes of the Four-County Huntington Area, such as in eastern Lincoln
County. Inclusion of these zip codes in the relevant geographic market is conservative in that it results in lower
estimated market shares for Cabell and St. Mary’s.



Figure 2: Locations of Chosen Hospitals by Zip Code™
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Figure 2 also shows that FTC staff’s proposed relevant geographic market is not
qualitatively sensitive to the precise boundaries of the relevant geographic market. If'a small
number of peripheral zip codes were added or removed, market shares would not change
significantly. For example, zip codes in the easternmost part of Lincoln County could be
removed, and/or the westernmost zip codes in Putnam County could be included, and market
shares would remain similar.

Even though a small minority of residents living in the periphery of the Four-County
Huntington Area may seek care outside of the area. that does not mean that the geographic
market is broader or that hospitals outside of the area are significant competitors to Cabell and
St. Mary’s. Nor does it mean that, if Cabell’s and St. Mary’s prices rose or quality decreased, a

*% The figure is based on 2014 hospital discharge data for Kentucky, Ohio, and West Virginia. Data reflect
commercially insured general acute care patients receiving inpatient treatment at short-term acute care hospitals
located in Kentucky, Ohio, or West Virginia in overlapping DRGs offered by Cabell and St. Mary’s. The sample
excludes transfers, court-ordered admissions, newborns, patients with ungroupable DRGs 981-999, and records with
gender or age inconsistent with the diagnosis.
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majority of residents of the Four-County Huntington Area would seck care outside of the area.
Likewise, even though a number of residents living outside the Four-County Huntington Area
seek inpatient and outpatient care in the area (i.e., at Cabell and St. Mary’s), that does not change
the conclusion about the geographic market or mean that hospitals outside the Four-County
Huntington Area are meaningful competitors. The following explains why patients’ preference
for local care is important to the analysis and why inflow and outflows from the geographic
market have relatively little relevance.

Because residents of the Four-County Huntington Area have a very strong preference for
local care, health plans have declared that they cannot market a health insurance product in the
Four-County Huntington Area that excludes both Cabell and St. Mary’s.”' According to health
plans, a viable insurance product in this market must include at least Cabell or St. Mary’s.™
That is, a health plan that does not include either Cabell or St. Mary’s would be highly
unattractive, likely so unattractive that it could not be profitably offered. Indeed, local
employers also have declared that the<y cannot offer their employees a health-plan network that
excludes both Cabell and St. Mary’s.>® This means that a significant number of patients in the
Four-County Huntington Area do not view a network that lacks both Cabell and St. Mary’s to be
acceptable. In fact, every health plan offered to employers in the Four-County Huntington Area
includes at least one of the Huntington hospitals in its network. This also means that health plans
and employers do not view hospitals in Ohio, Kentucky, and other parts of West Virginia as
adequate alternatives for residents of the Four-County Huntington Area. And., ultimately, this
shows that the Four-County Huntington Area is a meaningful geographic area for competitive
effects analysis.”

Indeed, the evidence shows that hospitals located outside the Four-County Huntington
Area draw few patients from the Four-County Huntington Area, and consequently do not view
themselves as meaningful competitors to Cabell and St. Mary’s. The next-closest hospitals to
Cabell and St. Mary’s are King’s Daughters Medical Center (“KDMC”) and Our Lady of
Bellefonte Hospital (*OLBH™). Both are located in Ashland, Kentucky, roughly a 25-minute
drive west from Huntington. Driving from Huntington to Ashland requires crossing the Ohio
River, a natural and psychological barrier to travel for health care.”™ As a result, OLBH draws
less than 1% of its patients from West Virginia.”® In fact, OLBH’s CEO views Ashland to be a
completely separate market from the Four-County Huntington Area.”’ Consequently, OLBH
does not actively market itself in Huntington.”® KDMC’s limited competition with Cabell and

*' Aetna (June 23) Decl. § 10; Cigna Decl. § 16.

52 Even if this were not the case, the transaction could still have anticompetitive effects. In other words, a merger
may still substantially lessen competition even if the merged hospital system is not a “must have” system for health
plans’ provider networks.

** Wooten Machine Decl. § 5; City National Decl. q 10.

** As discussed below with regard to the competitive effects of the cooperative agreement, this also means that the
merged Cabell-St. Mary’s would have increased leverage to demand higher rates because health plans do not have a
credible alternative post-merger to contracting with Cabell-St. Mary’s in order to serve residents of the Four-County
Huntington Area.

> Steel of WV Decl.  17; OLBH Decl. 8.

** OLBH Decl. § 8.

" OLBH Decl. 1 8.

* OLBH Decl. § 11.



St. Mary’s is primarily with respect to patients living in southern Ohio and eastern Kentucky
(i.e., largely outside the relevant geographic market), and is limited to certain specific service
lines.”

After the Ashland hospitals, the next-closest hospital to Huntington is CAMC-Teays
Valley Hospital, located 35 minutes away in Hurricane, West Virginia. CAMC-Teays Valley is
a small, 70-bed community hospital that lacks the breadth and depth of services provided by
Cabell and St. Mary’s.”® Asa community hospital, it focuses on offering general medical
services to residents of the Putnam County area.’’ It does not offer obstetrics services, trauma
services, open heart surgery, neurosurgery, a catheterization lab, a neonatal ICU, a pediatric ICU,
or a burn unit.** Accordingly, competition between CAMC-Teays Valley Hospital and the
Huntington hospitals is limited to a few communities on the western side of Putnam County.®’

CAMC also operates three hospitals in Charleston, West Virginia—CAMC Memorial
Hospital, CAMC General Hospital, and CAMC Women and Children’s Hospital. Charleston is
approximately a 55-minute drive from Huntington. Few residents of the Four-County
Huntington Area are willing to travel so far for care. CAMC’s Chief Financial Officer declared
that “Huntington-area patients tend to travel to Charleston only for specialized tertiary and
quaternary services that they could not obtain in Huntington.™ In fact, Cabell and Wayne
counties account for less than 1% of inpatient discharges at CAMC’s three Charleston
hospitals.”> As a result, CAMC does not view its Charleston hospitals as competitors to Cabell
or St. i\/lary’s.66 Because of the distance between the two cities, the Huntington and Charleston
areas have historically been, and continue to be, two separate markets for health care.”’

Hospitals that are even more distant from Huntington draw few patients from the Four-
County Huntington Area, and do not view themselves as significant competitors to Cabell and St.
Mary’s:

e Holzer Gallipolis Medical Center is a general acute care hospital located in Gallipolis,
Ohio. Holzer Health System’s Executive Vice President and Chief Operating Officer
declared that “Huntington-area residents typically do not travel nearly an hour to
receive care at Holzer Gallipolis, a small community hospital.”®® Thus, Holzer “does
not consider Cabell or St. Mary’s in Huntington, West Virginia, to be primary
competitors of Holzer Gallipolis for inpatient GAC services.”

* KDMC Decl. § 6.
% CAMC Decl. § 9.
* CAMC Decl. ¢ 5.
2 CAMC Decl. { 5.
8 CAMC Decl. 9.
* CAMC Decl. 4 7.
* CAMC Decl. 9 6.
% CAMC Decl. 1 10.
*” CAMC Decl. { 10.
* Holzer Decl. q 10.
% Holzer Decl. q 10.



e Thomas Health System operates two hospitals in Charleston—Thomas Memorial
Hospital (50 minutes from Huntington) and St. Francis Hospital (55 minutes from
Huntington). Thomas Health System’s Chief Operating Officer declared that “[o]ur
hospitals draw almost no patients from Cabell or Wayne counties™ and that “[i]t
would be quite rare for people in the immediate Huntington area to travel 50 miles to
seek treatment at Thomas Memorial or St. Francis, particularly for basic inpatient
GAC services or outpatient services.”"

e Three Rivers Medical Center (“Three Rivers”) is a 90-bed general acute care hospital
located in Louisa, Kentucky, approximately 40 minutes south of Huntington. Three
Rivers” CEO declared that “patients in the Huntington area typically do not travel to
Three Rivers for treatment,” he and does not view Three Rivers as a competitor to
Cabell or St. Mary’s.”’

e Williamson Memorial Hospital (*Williamson Memorial™) is a 75-bed general acute
care hospital located in Williamson, West Virginia, approximately 80 miles south
from Huntington.” Williamson Memorial’s CEO declared that patients from
Huntington do not travel to Williamson for care, nor do patients from Williamson
travel to Huntington for care, because it would involve traveling nearly two hours
over mountainous state roads.”” Consequently, she does not consider Williamson
Memorial a competitor to Cabell or St. Mary’s.”*

¢ Logan Regional Medical Center (“Logan Regional”) is a 140-bed general acute care
hospital located in Logan, West Virginia, approximately 65 miles southeast of
Huntmg,ton Accordmg to Logan Regional’s Chief Financial Officer, patients from
Huntington do not bypass Cabell or St. Mary’s to seek care at Logan Regional, and
Logan Regional does not view Cabell or St. Mary’s as competitors.”™

e Pleasant Valley Hospital (“PVH™) operates a 101-bed general acute care facility and a
100-bed nursing and rehabilitation center in Point Pleasant, West Virginia,
approximately 50 miles northwest of Huntington.”’ In 2013, PVH entered into a Joint
Management Services A%reement with Cabell, likely rcducmg PVH’s incentives to
compete against Cabell.”™ PVH publicly states that its mission is to provide care to

“residents of Mason and Jackson counties in West Virginia and Gallia and Meigs

" Thomas Decl. § 6.

! Three Rivers Decl. 4 5, 7.

2 Williamson Memorial Decl. 99 1, 3.

" Williamson Memorial Decl, § 6.

™ Williamson Memorial Decl. § 7.

”® Logan Regional Decl. 1.

’® Logan Regional Decl. 9 3, 4.

"7 Cabell Huntington Hospital, CHH & PVH Complete Joint Management Services Agreement, http://
cabellhuntington.org/news/wns/chh-and-pvh-complete-joint-management-services-agreement

78 Cabell Huntington Hospital, CHH & PVH Complete Joint Management Services Agreement, http:/
cabellhuntington.org/news/wns/chh-and-pvh-complete-joint-management-services-agreement
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counties in Ohio,” suggesting it does not compete for patients residing in the Four-
County Huntington Area.”

Quantitative analysis confirms that Cabell and St. Mary’s compete closely with one
another, but very little with hospitals outside the Four-County Huntington Area. One way of
quantifying the degree of competition between merging hospitals is to consider what would
happen if, hypothetically, one of the merging hospitals were dropped from a health plan’s
network and so was no longer an option for that plan’s patient members. The patients who
would have used the dropped hospital must now use another hospital instead. [f a large fraction
of those “diverted” patients from merging-Hospital A would choose merging-Hospital B (and
vice-versa), then the two merging hospitals can be said to be close competitors. This fraction of
diverted patients is known as the “diversion ratio’ and is a standard economic metric used in
hospital merger cases.® Importantly, the diversion ratio provides a direct measure of the degree
of competition between the merging parties and does not depend on any particular geographic
market definition. No matter how the geographic market is defined, these diversion ratios
illustrate that Cabell and St. Mary’s are each other’s closest competitor.

As part of his analysis of the Four-County Huntington Area, Dr. Capps performed a
diversion analysis that found high diversions between Cabell and St. Mary’s, indicating that they
are each other’s closest competitor, If Cabell became unavailable, 48.5% of its patients would
go to St. Mary’s. Likewise, if St. Mary’s became unavailable, 54% of its patients would go to
Cabell. Diversions to hospitals outside the Four-County Huntington Area are much lower. No
other hospital would get more than 16% of Cabell’s diverted patients or more than 13% of St.
Mary’s diverted patients. These low diversion ratios indicate that hospitals in these outlying
areas are not close substitutes for Cabell or St. Mary’s, and thus, these areas are not properly
considered in the same geographic market. The table below depicts the diversion ratio figures
calculated by Dr. Capps.

7 Pleasant Valley Hospital, About, http://pvalleyv.org/about/

¥ See Merger Guidelines § 6.1 (“Diversion ratios between products sold by one merging firm and products sold by
the other merging firm can be very informative for assessing unilateral price effects, with higher diversion ratios
indicating a greater likelihood of such effects.” Unilateral effects refer to the elimination of competition that enables

the merged firm to unilaterally raise prices.).
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Figure 3: Diversion Ratio Analysis®'

Nistance to i U 0 RO
ons 10 CHH St. Mary'’s
Cabell Huntington Hospital 4 - 54.0%
St. Mary’s Medical Center 7 48.5% -
King's Daughters Medical Center 24 15.2% 13.0%
CAMC (Charleston) 56 1.2% 9.2%
CAMC (Teays Valley Hospital) 36 2.3% 2.6%
Our Lady of Bellefonte Hospital 27 4.3% 3.8%
THS-Thomas Memorial Hospital 49 4.0% 3.3%
Pleasant Valley Hospital 57 1.2% 1.4%
THS-St. Francis Hospital 53 1.1% 1.7%
Holzer Gallipolis 57 1.3% 1.4%
All other hospitals - 10.9% 9.6%

b) The Applicant Incorrectly Analyzes the Relevant Geographic
Market

The Applicant incorrectly argues that the geographic market should be much broader.*
But this argument fundamentally misunderstands geographic market definition and contradicts
the Applicant’s own historical view of the hospitals” primary service area. The Merger
Guidelines make clear that geographic market definition requires “considering likely reactions of
customers to price increases for the relevant product(s) imposed in a candidate geographic
market.”™ The fact that Cabell or St. Mary’s may draw patients from an outlying area does not
answer the critical question—where residents of the Four-County Huntington Area can
practicably go to obtain inpatient GAC services or outpatient surgical services. Here, substantial
evidence demonstrates that residents of the Four-County Huntington Area overwhelmingly turn
to the only two hospitals within the area—Cabell and St. Mary’s—for inpatient GAC services
and outpatient surgical services. This is especially true of residents of the city of Huntington, for
whom all other hospital alternatives to Cabell and St. Mary’s are far from their homes.
Moreover, Cabell and St. Mary’s have historically viewed the Four-County Huntington Area as

*' The figure is based on 2012-2014 hospital discharge data for Kentucky, Ohio, and West Virginia. Diversions are
based on all patients residing within 90 minutes of the City of Huntington (i.e., they are not limited to Four-County
Huntington Area patients). Data reflect commercially insured general acute care patients receiving inpatient
treatment at short-term acute care hospitals located in Kentucky, Ohio, or West Virginia. The sample excludes
newborns, transfers, court-ordered admissions, patients with ungroupable DRGs 981-999, and records with gender
or age inconsistent with the diagnosis. “CAMC (Charleston)” includes CAMC’s General, Memorial, and Women
and Children’s hospitals.

& See Application at 16.

E Merger Guidelines § 4.2.1. See also United States v. Phila. Nat’l Bank, 374 U.S. 321, 359 (1963); St. Luke's, 778

F.3d at 784; OSF, 852 F. Supp. 2d at 1075.
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their 8primary service area, and they have analyzed their market share and competition within that
4
area.

The Applicant argues that United States v. Carilion Health System is “particularly
instructive in defining the relevant market here.”* But the Applicant errs in relying on this
nearly 30-year-old case, which has been discredited and is inconsistent with the current approach
of antitrust law. Commentators have said that the geographic market analysis of the Carilion
decision lacks “economic or legal logic™® and “obviously did not adhere to the . . . principles
mandated by the case law and Merger Guidelines.”® Indeed, no modern antitrust case involving
health care providers has followed the approach of the Carilion case.

The Applicant also places great weight on the fact that many of Cabell and St. Mary’s
patients live outside the City of Huntington.*® The Applicant argues that, because “[h]ospitals
cannot discriminate in prices based upon a patient’s residence. . . . the loss of patients living
outside of Huntington likely would render any non-competitive price increase unprofitable to the
two hospitals.”™ The Applicant’s analysis is incorrect as a matter of fundamental economic
theory. The current prices at Cabell and St. Mary’s reflect a// of the constraints on their prices.
After the acquisition, the largest of these constraints will be removed, namely that imposed by
competition with each other. Consequently, the hospitals will operate in a less constrained way,
by either raising prices or reducing investment in quality, even if they cannot price discriminate.
Furthermore, price typically does not motivate patients to travel for care, for the simple reason
that a patient’s out-of-pocket costs vary little, if at all, as long as the patient seeks care at an in-
network hospital. Therefore, the Applicant’s premise—that an increased number of patients will
travel outside of the Huntington area for care in response to a price increase—is incorrect.

Instead, as court decisions have affirmed, the proper question for geographic market
definition is how health plans marketing to residents of the Four-County Huntington area would
respond in the case of a SSNIP. If the health plans would drop both Cabell and St. Mary’s from
their network, and rely upon hospitals in adjacent regions to provide care for their insured, then
the relevant geographic market would need to be expanded beyond the Four-County Huntington
Area. If the health plans would not drop the hospitals from their network and would instead pay
the price increase, then the Four-County Huntington area is an appropriate geographic market.

Applied here, the question is how a network that contained neither Cabell nor St. Mary’s
would be received. If a health plan network that did not include either Cabell or St. Mary’s
would be very unattractive to health plan customers, due to local residents’ strong preference for
local care, then having such an unattractive product would greatly reduce the health plan’s

* The fact that Cabell and St. Mary's may sometimes analyze other geographic areas in addition to the Four-County
Huntington Area does not change where the primary area of competitive overlap is located, nor does it mean that
competition cannot be harmed in the Four-County Huntington Area.

** Application at 17,

5 2 John J. Miles, Health Care & Antitrust Law § 12.11 n.41 (2015).

¥ Thomas L. Greaney, Chicago's Procrustean Bed: Applying Antitrust Law in Health Care, 71 Antitrust L.J, 857,
917 n.61 (2004).

¥ See Application at 19.

* See Application at 19.
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profits. As a result, the health plan would be willing to pay a higher price to the merged entity to
prevent this.

To summarize, Dr. Capps’ quantitative analysis and evidence from third parties align to
show that Cabell and St. Mary’s are overwhelmingly the top two choices for residents of the
Four-County Huntington Area; that more distant hospitals are not close substitutes; and that a
health plan network with neither Huntington hospital would be so unattractive as to be
unmarketable. As a result, a hypothetical monopolist controlling all hospitals within the Four-
County Huntington Area would profitably be able to implement a small but significant price
increase, because most residents in the Four-County Huntington Area would not accept a
network that includes only hospitals outside of the Four-County Huntington Area. Thus, the
Four-County Huntington Area is the location in which competition will be substantially reduced
and constitutes the proper geographic market within which the Authority should analyze the
effects of the proposed cooperative agreement.

3. Proposed Cooperative Agreement is Presumptively Anticompetitive Due
to Extraordinarily High Market Shares, Market Concentration, and Increase
in Concentration

Case law and the Merger Guidelines calculate the effect of mergers based on market
share, market concentration, and changes in concentration. Mergers that result in high market
shares, high market concentration, and significant increases in market concentration are
presumed to provide the merged firm with market power and, therefore, are presumed unlawful.

The proposed cooperative agreement is presumptively unlawful because, after the
acquisition, Cabell would comment a dominant inpatient GAC service market share. Cabell and
St. Mary’s are the only two significant competitors providing inpatient GAC services in the
Four-County Huntington Area. Based on patient discharges, Cabell has a 41.3% market share in
the inpatient GAC services market in the Four-County Huntin%ton Area, while St. Mary’s holds
a 34.9% share, resulting in a 76.2% combined market share.”’ Based on patient days, Cabell
has a 35.7% market share in the inpatient GAC services market in the Four-County Huntington
Arca, while St. Mary’s holds a 40.2% market share, resulting in a 75.9% combined market
share. Market shares of this level far exceed those presumed to be unlawful by the Supreme

Court.”!

Under the Merger Guidelines, the proposed cooperative agreement is presumptively
anticompetitive because it would result in a vast increase in market concentration in both

* Dr. Capps calculated market shares for inpatient GAC services in the Four-County Huntington Area based on
patient discharges and patient days. Importantly, these calculations include hospitals located inside and outside the
Four-County Huntington Area that care for patients living in the Four-County Huntington Area. This approach is a
conservative estimate of market shares held by Cabell and St. Mary’s, because it fully accounts for the small number
of patients who live in the Four-County Huntington Area, but who may travel outside the area for care. If market
share were calculated only based on providers located within the geographic market, Cabell and St. Mary’s inpatient
market share would be 100%.

*' See Phila. Nat'l Bank, 374 U.S. at 364 (“Without attempting to specify the smallest market share which would
still be considered to threaten undue concentration, we are clear that 30% presents that threat.”)
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relevant markets. The typical measure for determining market concentration is the Herfindahl-
Hirschman Index (“HHI™), which is calculated by summing the squares of the individual firms’
market shares.”” Under the Merger Guidelines and applicable case law, mergers and acquisitions
resulting in a post-merger HHI above 2,500 and an increase in HHI of more than 200 points are
presumed likely to be anticompetitive and thus unlawful.”?

The proposed cooperative agreement far exceeds these thresholds. It would cause a
tremendous increase in HHI and result in an extraordinaril;x high post-merger HHI, triggering a
strong presumption that the transaction is anticompetitive.” As Figure 4 below shows, in the
inpatient GAC service market, the proposed cooperative agreement would result in a post-merger
HHI of at least 5,879 and an HHI increase of at least 2,868. These figures far exceed the Merger
Guidelines thresholds—a post-merger HHI of at least 2,500 and an increase of at least 200
points—at which the proposed transaction is presumed anticompetitive and thus illegal. In
addition, these concentration levels far exceed those found by courts in past merger cases to
trigger a presumption of illegality.”

Figure 4: Market Shares and HHISs, Inpatient GAC Services in the Four-County
Huntington Area’®

Share of discharges Share of inpatient days

Hospital Pre-acquisition Post-acquisition Pre-acquisition Post-acquisition

Cabell Huntington Hospital 41.3% 35.7%

- 76.2% 75.9%
St. Mary's Medical Center 34.5% 40.2%
King's Daughters Medical Center 9.1% 9.1% 8.8% 8.8%
Qur Lady of Bellefonte Hospital 4.9% 4.9% 4.7% 47%
Charleston Area Medical Center 37% 37% 4.1% 4.1%
All other 6.1% 6.1% 6.4% 6.4%
HHI 3,049 5932 3,011 5.879
Change in HHI +2,883 +2,868

i Merger Guidelines § 5.3; see St. Luke's, 778 F.3d at 786; ProMedica, 749 F.3d at 568.

* Merger Guidelines § 5.3; see St. Luke's, 778 F.3d at 786; ProMedica, 749 F.3d at 568.

* Merger Guidelines § 5.3; see Phila. Nat'l Bank, 374 U.S. at 364,

” See ProMedica, 749 F.3d at 568 (prima facie case established for inpatient GAC market where merger reduced
competitors from four to three, with combined share of 58%, HHI increase of 1,323, and post-merger HHI of 4,391);
OSF, 852 F. Supp. 2d at 1079 (prima facie case established for inpatient GAC market where merger reduced
competitors from three to two, with combined share of 59.5%, HHI increase of 2,052 points, and post-merger HHI
of 5,406).

* The figure is based on 2014 hospital discharge data for Kentucky, Ohio, and West Virginia. Data reflect
commercially insured general acute care patients receiving inpatient treatment at short-term acute care hospitals
located in Kentucky, Ohio, or West Virginia, in overlapping diagnoses related groups (DRGs) offered by CHH and
St. Mary’s. The sample excludes newborns, transfers, court-ordered admissions, patients with ungroupable DRGs
981-999, and records with gender or age inconsistent with the diagnosis. The figures for Charleston Area Medical
Center include all CAMC-owned hospitals (CAMC General, CAMC Memorial, CAMC Teays Valley, and CAMC
Women and Children’s).
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Alternative geographic market definitions result in similarly high market shares and
HHiIs, and a presumption that the proposed cooperative agreement is anticompetitive. The figure
below sets out market shares and HHIs for five alternative geographic markets: the Huntington
area (i.e., the City of Huntington and surrounding zip codes); that area plus the remainder of
Cabell County; a 30-minute drive-time radius around Huntington; the area accounting for 75% of
the merging hospitals’ patient discharges; and the Four County Area plus the City of Ashland. In
all cases, the post-acquisition share exceeds 50%.

Figure 5: Market Shares and HHIs, Inpatient GAC Services in Alternative Relevant
Geographic Markets’’

Discharges: ~ Inpatient days
_ Combined 1, Combined HHl
Geography’ share Pre Post | Change share Pre Post | Change
Four County Area 75.6% 3,008 5,848 2,841 75.1% 2,961 5111 2,816
Huntington area 93.8% 4430 8812 4,383 93.4% 4,379 8,724 4,346
Huntington area + Cabell 92.5% 4,305 8,578 4,274 91.7% 4,236 8.418 4,182
30-minute radius 63.1% 2,635 4,616 1,981 62.4% 2,566 4,508 1,941
Four County Area + Ashland 63.0% 2487 4,459 1,972 62.4% 2,430 4379 1,949
75% Combined PSA 50.8% 17T 3,058 1,280 50.7% 1,774 3,060 1,286

Similarly, Cabell and St. Mary’s are the two most significant competitors providing
outpatient surgical services in the Four-County Huntington Area. As measured by outpatient
surgical visits, Cabell has a 34.9% market share in the outpatient surgical services market in the
Four-County Huntington Area, while St. Mary’s holds a 30.4% market share, resulting in a
65.3% combined market share. Again, a market share of this level far exceeds that presumed
to be unlawful by the Supreme Court.

As the table below shows, the cooperative agreement results in a post-acquisition HHI of
4.437 and an HHI increase of 2,123 with respect to outpatient surgical services. Again, this post-
merger concentration level and increase in concentration far exceed the thresholds laid out in the
Merger Guidelines and create a strong presumption that the proposed acquisition is illegal.

7 The figure is based on 20122014 hospital discharge data for Kentucky, Ohio, and West Virginia. Data reflect
commercially insured general acute care patients receiving treatment at short-term acute care hospitals located in
Kentucky, Ohio, or West Virginia, in DRGs offered by Cabell and St. Mary’s. The sample excludes newborns,
transfers, court-ordered admissions, patients with ungroupable DRGs 981-999, and records with gender or age
inconsistent with the diagnosis. Restricted to overlapping DRGs, which are defined separately for pediatric and adult
(14+) patients. Ashland is defined to be zip codes 41101, 41102, 41105, 41114, and 41129. The 75% combined
PSA is calculated as the fewest zip codes required to reach 75% of CHH’s and St. Mary’s combined patient volume.
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Figure 6: Market Shares and HHIs, Outpatient Surgical Services in the Four-County
Huntington Area®

Post-
System Pre-acquisition || Pre-acquisition acguisition
Facility affiliation facility share system share system share
Cabell Huntington Hospital® HOPD & ASC CHH 34.8% 34.8% G
St. Mary's Medical Center HOPD SMMC 30.4% 30.4% .
Three Gables Surgery Center ASC SMMC* 8.1% 8.1% 8.1%
King's Daughters' Medical Center'® HOPD KDMC 75% 7.5% 7.5%
Qur Lady Of Bellefonte Hospital HOPD Bon Secours 4.8% 4.8% 4.8%
Charleston Area Medical Center'®! HOPD 4.1%
‘ CAMC 4.2% 4.2%
CAMC-Teays Valley Hospital HOPD 0.1%
Thomas Memorial Hospital HOPD 1.8%
: - - THS 3.1% 3.1%
Saint Francis Hospital HOPD 1.3%
Missing provider name 0.5% 0.5% 0.5%
All other facilities combined 6.7% 6.7% 6.7%
HHI 2,309 4,425
Change in HHI +2,116

These outpatient shares and concentration levels likely overstate the degree of post-
acquisition competition, because they conservatively treat Three Gables Surgery Center as a
fully independent competitor. However, Three Gables has a “close business relationship™ with
St. Mary’s, which likely reduces Three Gables® competitive incentives.'”® Specifically, a St.
Mary’s entity, St. Mary’s Medical Management (“SMMM”), manages Three Gables.'” SMMM
employs Three Gables’ administrator, negotiates contracts on behalf of Three Gables, provides
general operational support for Three Gables, and has a minority ownership interest in Three
Gables.'" If Three Gables is treated as part of St. Mary’s, then the post-acquisition market share
of the combined entity rises to 73.3%, with a post-merger HHI level of nearly 6,000.

* The figure is based on 2014 outpatient claims data from Aetna, Anthem, Highmark, and United. Data are limited
to commercially insured patients residing in the Four County Area (Cabell County, WV; Lincoln County, WV;
Wayne County, WV; Lawrence County, OH). Patient visits to unidentified facilities (“Missing provider name™) are
included for the purpose of calculating market shares, but excluded from the HHI calculations. Outpatient surgeries
are defined based on the “narrow” surgery flag defined by HCUP Healthcare Cost and Utilization Project, Surgery
Flag Software, (2015), https://www.hcup-us.ahrq.gov/toolssoftware/surgflags/surgerytlags.jsp.

 “Cabell Huntington Hospital” includes Cabell Huntington Hospital and Cabell Huntington Surgery Center.

1% KDMC includes King’s Daughters Medical Center and King’s Daughters Medical Center Ohio (less than 0.1%
share).

9 Includes all CAMC-owned hospitals (CAMC General, CAMC Memorial, CAMC Teays Valley, and CAMC
Women and Children’s).

"2 Three Gables § 11.

"% Three Gables  11.

"% Three Gables 99 11, 12.
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C. The Proposed Cooperative Agreement Will Eliminate Vigorous Competition
between Cabell and St. Mary’s That Benefits Consumers and the Community

The proposed cooperative agreement will eliminate the vigorous price and quality
competition that exists between Cabell and St. Mary’s today. The Merger Guidelines explain
that “[t]he elimination of competition between two firms that results from their merger may
alone constitute a substantial lessening of competition™ leading to anticompetitive effects.'”
“The extent of direct competition between ... the merging parties is central to the evaluation™ of
whether that substantial lessening of competition is likely to occur.'®

Cabell and St. Mary’s focus their competitive efforts mainly on each other, and this close
competition manifests itself in several ways. They compete with each other for inclusion in
health plans™ networks and in negotiating the reimbursement rates they receive from health plans.
Once in-network with a health plan, Cabell and St. Mary’s compete with each other to attract that
health plan’s members through adding new services and technology and providing high-quality
care. As described below, the proposed cooperative agreement would end this beneficial
competition, increasing the combined entity’s ability to extract higher reimbursement rates from
health plans and eroding its incentive to maintain or improve quality of care.

1. Cabell and St. Mary’s Are Closest Competitors, Not Complements

Cabell and St. Mary’s are not just close competitors—they are indisputably each other’s
closest competitor. As Cabell’s CFO emphasized in 2013, St. Mary’s is Cabell’s “main
competitor for all but our exclusive services,” which are limited to three service lines: neonatal
ICU, pediatric [CU, and burn. Other documents from the two hospitals, their consultants, and
ratings agencies consistently describe Cabell and St. Mary’s not only as “competitors,” but also
as each other’s “main,” “primary,” or “strongest” “competitors,” and “long-standing rival[s].”
The merging parties’ own merger consultant testified that Cabell and St. Mary’s have been
“head-to-head competitors for a very long period of time.” Health plans, local employers, and
outlying hosgitals share this view, declaring that Cabell and St. Mary’s are each other’s closest
'Competitor.] d

This is not surprising, given the striking similarities between Cabell and St. Mary’s. For
example, they are in very close proximity—only three miles apart. Thegf are similarly sized—
Cabell has 303 licensed beds, while St. Mary’s has 393 licensed beds."” They have similar
service offeringsmgﬁin fact, Dr. Capps calculates that over 90% of commercially insured
patients treated at either Cabell or St. Mary’s received a service that both hospitals offer. They
are both high quality hospitals.'"

19 Merger Guidelines § 6.

"9 proMedica, 749 F.3d at 569 (quoting Merger Guidelines § 6.1).

197 Aetna (June 23) Decl. 4 10; CAMC Decl. 9 9; Cigna Decl. § 16; Holzer Decl. § 13; Stratose Decl. § 20.

1% Cabell Huntington Hospital, 4bout Us, http://cabellhuntington.org/about/; St. Mary’s Medical Center, 4bout St.
Mary’s, http://www .st-marys.org/about.

"% Adams Trucking Decl. § 4; Steel of WV Decl. 9 14.

"% CAMC Decl. § 7; Humana Decl. 99 9, 11; Steel of WV Decl. 9 14; Stratose Decl. § 16; Three Rivers Decl. § 5.
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Dr. Capps’ diversion analysis, described in Section [V.B.2 above with respect to
geographic market analysis, also demonstrates that Cabell and St. Mary’s are each other’s closest
competitor by a wide margin. Importantly, the diversion analysis does not depend on any
particular definition of the relevant geographic market. Indeed, it accounts for virtually all
patients of Cabell and St. Mary’s, because it is based on all patients residing within a 90-minute
radius around Huntington—an area much larger than the Four-County Huntington Area that
includes Ashland, Kentucky; Charleston, West Virginia; and other, more distant areas. In fact.
this area is /arger than the 80% service area the Applicant claims is the relevant geographic
market.

The diversion analysis shows that if Cabell were not available today, approximately
48.5% of its patients would go to St. Mary’s. Similarly, if St. Mary’s were not available today,
approximately 54% of its patients would go to Cabell. These diversion ratios are as high or
higher than diversion ratios in recent cases enjoining health care provider mergers.''' By
contrast, diversions to outlying hospitals are much lower. Only about 15% of Cabell’s diverted
patients and 13% of St. Mary’s diverted patients would seek care at KDMC. And only 11% of
Cabell’s diverted patients and 9% of St. Mary’s diverted patients would seek care at CAMC’s
Charleston hospitals. The diversions for every other hospital are below 5%. These results
demonstrate that outlying hospitals are not close substitutes for Cabell or St. Mary’s.

The Applicant incorrectly argues that health plans view Cabell and St. Mary’s as
complements, rather than substitutes. Because each hospital offers a few discrete service lines
that the other currently does not, the argument goes, a health plan must contract with both
hospitals today to market a viable health insurance product in Huntington.'"> The Applicant
concludes that health plans “need” both hospitals—thus implicitly conceding the hospitals have
significant market power—and the proposed cooperative agreement will result in no change in
the combined entity’s bargaining leverage.'"” It is true that there are a few discrete services that
only one of the hospitals currently provides or that one hospital offers much more of than the
other hospital—e.g., Cabell offers some specialized pediatric, neonatal, and obstetric services,
and certain high-end cardiac services are only available at St. Mary’s. But the merging parties’
argument that Cabell and St. Mary’s are complements rather than substitutes is patently
incorrect. The evidence shows that Cabell and St. Mary’s are intense, head-to-head competitors
across the overwhelming majority of inpatient GAC and outpatient surgical services that both
hospitals offer—and health plans share that view.

As an Initial matter, Applicant’s argument is plainly at odds with how the hospitals view
each other in the ordinary course of business, as evidenced by the documents noted above, in
which the merging parties’ and third parties describe Cabell and St. Mary’s as, e.g., “primary,”
or “strongest” “competitors,” “long-standing rival[s].”

" See Saint Alphonsus Med. Ctr. — Nampa, Inc. v. St. Luke’s Health Sys., Ltd., Nos. 1:12-CV-00560-BLW, 1:13—
CV-00116-BLW, 2014 WL 407446, at *9-10 (D. Idaho June 20, 2014) (finding merging parties were each other’s
closest competitor, with diversions of 50% and approximately 33%); ProMedica, 2012 WL 2450574, at *55 (finding
diversion of 28% from St. Luke’s to ProMedica indicated ProMedica was a “significant competitor”).

"% See Application at 16.

"3 See Application at 16.
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Further, any non-overlapping or minimally overlapping services between Cabell and St.
Mary’s are at least partly attributable to suspect coordination between the hospitals. A health
care marketing firm retained by St. Mary’s wrote in 2013 that the hospitals had maintained a
“gentlemen’s agreement,” which allocated services that each hospital would “own™ within the
market. Under this arrangement, “St. Mary’s key services included cardiac care and cancer.”
Fortunately, aggressive competition effectively brought an end to this gentlemen’s agreement.
According to this document, the “competitive market™ between Cabell and St. Mary’s ended this
“mutual understanding,” and Cabell became “very aggressive in growing these services.” The
events described by this document are consistent with the facts, including Cabell’s opening of
the Edwards Comprehensive Cancer Center in 2006 and Cabell’s 2013 receipt of a Certificate of
Need to offer emergency primary percutaneous coronary intervention (“PCI™), a cardiac
catheterization service. This episode demonstrates that intense competition between Cabell and
St. Mary’s can—and does—mnearly eliminate the set of non-overlapping services, as one hospital
or the other perceives a need in the market and works to fill it.

Quantitative analysis also shows that Cabell’s and St. Mary’s services largely overlap,
rather than complement each other. According to Dr. Capps’s analysis, 92% of commercially
insured patients at either Cabell or St. Mary’s receive a service that both hospitals offer. The
figures below aid in visualizing the largely overlapping service offerings at Cabell and St.
Mary’s. Even in those specialties where the hospitals have some unique services—cardiac for
St. Mary’s, and obstetrics and neonatal for Cabell—most discharges at cither hospital were for
services that both hospitals offer. For example, 80% of labor and delivery discharges at both
hospitals, and 78% of newborn discharges at both hospitals, were in services that both hospitals
offer.

Figure 7: Percentage of Discharges of Commercially Insured Patients in Overlapping
Services at Cabell and St. Mary’s”4

* Number of discharges % of discharges in overlapping services
Overlapping Non-overlapping
services services By hospital Combined

11,412 376 96.8%

‘Adults 96.0%
| 9,161 481 95.0%
| CHH 3,860 1,208 74.8%

Pediatrics - 78.2%
) St. Mary's 921 35 96.3%
CHH 16,272 1,674 90.1%

, ; 92.0%
St. Mary's 10,082 516 95.1%

""" The figure is based on 2012-2014 hospital discharge data for West Virginia. Data are limited to commercially
insured general acute care patients and exclude records with ungroupable DRGs 981-999 or with gender or age
inconsistent with the diagnosis. Patients transferred out to another short-term hospital for inpatient care, to a cancer
center, to a children’s hospital, or to a federal hospital are also excluded from the data.
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Figure 8: Comnslercially Insured Patients in Overlapping and Non-Overlapping Services,
11

Total Patients

_ Otherservices
o 16T4(10%)

Otherservices _
516(5%) \

CHH St. Mary’s

The Applicant’s argument that health plans view Cabell and St. Mary’s as complements
is contradicted by health plan declarations describing Cabell and St. Mary’s as competitors. One
health plan described how “Cabell and St. Mary’s compete against each other in the Huntington
area”™'® and stated that Cabell and St. Mary’s are each other’s “closest substitutes.”'” Another
health plan stated that Cabell and St. Mary’s are each other’s “closest competitors™ and that
“Cabell and St. Mary’s compete in the provision of health care services today.”''® A third health
plan stated that “Cabell and St. Mary’s are each other’s closest competitors for inpatient
services.”""” These statements plainly contradict the Applicant’s contention that health plans see

Cabell and St. Mary’s as complements, rather than substitutes or competitors.

Finally, the Applicant’s “complements™ argument simply makes no sense from a
competition perspective. Taken to its logical conclusion, the Applicant’s argument implies that
unless two merging hospitals overlap in every service line they offer, a merger can never result
in harm to competition. This makes little sense, and is certainly not supported by economic
theory or by courts."’ Rather, the Applicant’s argument is at odds with the facts, the case law,
and common sense.'”!

1 lﬁld_

" Aetna (June 4) Decl. § 14,

""" Aetna (June 23) Decl. 9 10.

''¥ Cigna Decl. 14 16, 22.

"% Stratose Decl. 9 20.

% See ProMedica, 749 F .3d at 562 (Sixth Circuit upheld judgment that merger was unlawful even though
ProMedica (a tertiary hospital) offered services that St. Luke’s (a community hospital) did not).

**! Moreover, the Applicant’s arguments contradict one another, On the one hand, the Applicant argues that the
hospitals are complements because local residents insist on having both Cabell and St. Mary’s in their health plan
networks—that is, residents would not accept a health plan that had only one Huntington hospital because they don’t
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2. The Proposed Cooperative Agreement Will Increase Cabell’s Bargaining
Leverage and Result in Higher Reimbursement Rates To The Detriment of
Employers and Patients

The WVCAL requires the Authority to consider whether the proposed cooperative
agreement will have an adverse impact on the ability of health plans “to negotiate reasonable
payment and service arrangements™ with health care providers.'? For commercially insured
patients living in the Four-County Huntington Area, prices for inpatient GAC services and
outpatient surgical services are determined in bilateral negotiations between their health plans
and hospitals. The prices that emerge from these negotiations will depend on the relative
bargaining power of the hospital versus that of the health plan. The health plan’s bargaining
leverage comes from the fact that hospitals desire access to the health plan’s members. The
hospital’s bargaining leverage comes from the fact that its absence from the health plan’s
network makes that network less attractive to potential members. The critical determinant of a
hospital’s bargaining leverage in these negotiations is the availability of substitute hospitals that
the health plan can turn to in the event that no agreement is reached with that particular hospital.
If a hospital has several competing, closely substitutable hospitals in the market that are or can
be included in the health plan’s network, then the absence of that first hospital from the health
plan’s network will not make that network much less attractive, and so that hospital will have
less bargaining leverage and, thus, less ability to command a high price.'”

In contrast, a merger of two closely substitutable hospitals will increase the combined
entity’s leverage. The reason is that, after the merger, failure to reach an agreement with the
merged hospital system means that the health plan’s network will lack both hospitals, instead of
just one. A network that is missing both hospitals is likely to be very unattractive to the health
plan’s potential members, especially if other hospitals are not close substitutes.'* This was
noted by the court in OSF: “As a general rule, the merger of two closely substitutable hospitals
will increase the combined system’s bargaining leverage because the alternative . . . of not
contracting becomes less attractive from the perspective of health plans.”'® This is more acute
when other close substitutes are not available—in that situation, losing both hospitals from the
network means health plan members would have to turn to a third, much less desirable substitute

offer all the services that patients want and residents do not want to travel to distant hospitals for services that its one
in-network hospital would lack. On the other hand, the Applicant says that there is no risk that they could raise
prices on the combined Cabell/St. Mary’s system because local residents could easily travel to more distant hospitals
to get the services offered by Cabell and St. Mary’s. The Applicant’s arguments cannot both be true.

"2 W. Va. Code § 16-29B-28(f)(5)(A).

*’ See Martin Gaynor & Robert Town, The Impact of Hospital Consolidation—Update, Robert Wood Johnson
Foundation (June 2012) at 2 [hereinafter “Gaynor and Town, Impact of Hospital Consolidation™] (“The evidence
points to differences in hospital bargaining leverage as a principal driver of the difference between relatively
expensive and inexpensive hospital systems within the same hospital market.”). This article is attached to this
comment as Attachment 2.

12 Comparing the value of a health plan network with and without a given hospital system implicitly assumes that
the component hospitals negotiate jointly on an all-or-nothing basis. Such all-or-nothing bargaining is widespread
in the hospital industry. However, if the two hospitals instead negotiate separately post-merger, the basic logic
would remain the same, and the merger would still increase prices and/or reduce quality.

' 852 F.Supp. 2d at 1083.
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for care. This increase in bargaining leverage enhances the merged entity’s ability to demand,
and extract, higher reimbursement rates from health plans. Indeed, there is strong economic
evidence that mergers between hospitals that are close competitors lead to substantial price

. 126

increases.

Here, Cabell and St. Mary’s are each other’s closest substitutes. Cabell and St. Mary’s
compete closely on pricing terms and reimbursement rates negotiated with health plans. By
acquiring St. Mary’s, Cabell will end this competition and substantially increase its bargaining
leverage with health plans. This increased leverage will, in turn, enhance the combined entity’s
ability to command higher reimbursement rates from health plans. And any increase in rates will
be passed on to employers and ultimately the community at large in the form of higher health
insurance premiums, higher deductibles, higher co-pays, potentially reduced insurance coverage,
and even lower wages.'”’

In this case, numerous business documents created in the ordinary course show that
Cabell and St. Mary’s carefully monitor and respond to the other’s health plan negotiations,
charges, and costs. Indeed, Cabell and St. Mary’s track the outcomes of each other’s health plan
negotiations and try to “meet or beat” the other’s terms, viewing any negotiated rate advantage
over the other as “very helpful.” Likewise, health plans have played Cabell and St. Mary’s off of
each other to obtain lower reimbursement rates or more favorable terms, which benefits local
residents. Thus, absent the proposed cooperative agreement, health plans can negotiate lower
rates either by explicitly or implicitly threatening to exclude Cabell or St. Mary’s from their
networks or by assigning either hospital to a less preferential tier. Indeed, health plans in this
market have used these threats to minimize or resist price increases by Cabell and St. Mary’s.

The proposed cooperative agreement would destroy this competition and the resulting
benefits. As explained previously, health plans have declared that they need to contract with at
least one of the two Huntington hospitals. Health plans have declared that they cannot market a
viable health insurance product in the Four-County Huntington Area that excludes both Cabell
and St. Mary’s, due to local residents’ strong preference for local care and in-network access to

"% Martin Gaynor, New Health Care Symposium: Consolidation and Competition in US Health Care, Health Affairs
Blog (Mar. 1, 2016), http:/healthaffairs.ore/blog/2016/03/0 1 /new-health-care-symposium-consolidation-and-
competition-in-us-health-care/ [hereinafter “Gaynor, Consolidation and Competition™] (“Studies of hospital mergers
show that mergers between close competitors can lead to price increases anywhere from 20 to up to 60 percent.”).
This article is attached to this comment as Attachment 3. See also Bob Kocher & Ezekiel D. Emanuel, Overcoming
the Pricing Power of Hospitals, 308 JAMA 1213, 1213 (2012) [hereinafter “Kocher and Emanuel, Overcoming
Pricing Power”] (“Hospital consolidations have not created high-quality and low-cost integrated delivery systems,
Prices for hospital services are 13% to 25% higher in consolidated hospital markets.”). This article is attached to
this comment as Attachment 4.

"7 See Martin Gaynor, Kate Ho, & Robert J. Town, The Industrial Organization of Health-Care Markets, 53 1.
Econ. Literature, no. 2, 20135, at 235, 236 [hereinafter “Gaynor, Ho, & Town, Industrial Organization”] (“Employers
pass through higher health-care costs dollar for dollar to workers, either by reducing wages or fringe benefits, or
even dropping health insurance coverage entirely.”); Gaynor, Consolidation and Competition (*Much of higher
private health care spending is paid for by workers. Higher health care costs are passed on by employers to their
workers. The average American family hasn’t had an increase in their real income net of health care costs in a long

time.”).

31



at least one Huntington hospital.'*® Because the proposed cooperative agreement eliminates St.
Mary’s as an independent alternative, health plans will have little choice but to reach agreement
with the combined entity in order to offer a Huntington hospital in their networks, even if they
need to pay higher prices to keep the combined Cabell/St. Mary’s system in-network.'? Thus,
the proposed cooperative agreement will substantially increase Cabell’s bargaining leverage with
health plans and allow it to obtain higher rates, which will ultimately come out of the pockets of
local employers and residents.

In fact, Cabell recognizes that a merger with a competing hospital would increase its
bargaining leverage. In a presentation on hospital affiliations, Cabell’s CFO identified
“Negotiating Power” with “Third party payers™ as a “main reason[]” to affiliate. Likewise,
health plans and employers stated that the merger of Cabell and St. Mary’s will increase the
combined entlty s bargaining leverage in negotiations with health plans and the patients they
represent.””’ The result of this increased leverage will be significantly higher health care costs.

3. Increased Bargaining Leverage and Higher Reimbursement Rates Will
Lead to Increased Health Care Costs for Local Employers and Community
Members

Skewing the bargaining leverage so far in Cabell’s and St. Mary’s favor will have direct
and serious consequences for the Huntington community. FTC staff’s concern regarding
bargaining leverage is not an academic exercise, nor is it driven by a desire to protect health
insurance companies from paying higher reimbursement rates. Rather, FTC staff’s concern
stems from the fact that the direct result of the combined entity’s increased bargaining leverage
will be increased health care costs for Huntington employers and employees, which will have
profound and long-lasting consequences. The likelihood of significantly higher health care costs
is a serious disadvantage attributed to the reduction in competition likely to result from the
cooperative agreement. The full impact of this disadvantage should be considered under the
WVCAL, W. Va. Code § 16-29B-28(f)(5)(A) and § 16-29B-28(f)(5)(C).

As courts have often found, “higher hospital reimbursement rates are passed on to
employers and often to their employees . . . [and] higher rates would be passed on to the
community-at-large.””" Self-insured employers will be the first to feel the brunt of
reimbursement rate increases, because these employers directly pay most of their employees’
health care costs. Fully-insured employers will also sce their costs increase. The merged
hospital system’s increased reimbursement rates will be passed on by health plans to fully-
insured employers in the form of higher health insurance premiums.

These increased costs will have dire consequences for employers in the Four-County
Huntington Area. For example, the president and CEO of one local employer stated that health

"% Aetna (June 23) Decl. § 10; Cigna Decl. § 16.

** Stratose Decl. § 28; Aetna (June 23) Decl. 9 10.

"% Aetna (June 23) Decl. ] 12; Humana Decl. § 16; Stratose Decl. §§ 28-29; Steel of WV Decl. ] 25.
! See ProMedica, 2012 WL 2450574, at *23.
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care costs are one of his company’s largest cost items.'** He further stated that “[i]f health care
costs continue to increase dramatically after the merger, we would be compelled to reduce staff
and curtail our operations or, in the worst case, shut down the steel mill” his company operates in
Huntington."” Indeed, economic research indicates that increases in insurance premiums are
correlated with reduced employment, reduced working hours, and reduced wages for
employees.'**

Local employers also described how their employees and dependents would have to help
shoulder these increased health care costs in the form of higher premiums, higher deductibles,
higher co-payments, and higher out-of-pocket expenses:

* “As Adams’ healthcare costs have increased annually, higher prices could affect
the welfare of Adams’ employees. . .. [Higher prices] would likely come in the
form of higher premiums for Adams and our employees, and higher deductibles,
copayments, and out-of-pocket expenses for our employees.”'*®

e “If Cabell increased prices after the merger, I believe that Highmark would likely
pass on its higher costs to us through higher premiums. Because there are no
viable alternatives to Cabell and St. Mary’s for our employees, we would simply
have to pay the higher premiums. In turn, Wooten would have little choice but to
pass on these increased health care costs to our employees through higher
premiums, deductibles, co-payments, and out-of-pocket costs.”'

e “If our health care costs increase due to the merger, we would be forced to pass
on these higher costs to our employees through higher premiums, deductibles, co-
payments, and other out-of-pocket expenses.”'*’

® “An increase of five to ten percent or more [in health care provider rates] would
force us to pass on these higher costs to our employees in the form of higher
deductibles, premium payments, or out-of-pocket costs. Indeed, Energy Services
was recently forced to increase our employees’ deductible and their out-of-pocket
maximum in light of the higher health care costs we have faced.”'*®

Economic research confirms that higher health care costs are passed on to end consumers
through higher premiums, higher deductibles, an increased percentage of the premium paid by
employees, reduced insurance coverage, and even lower wages."* In addition, these higher costs

2 Steel of WV Decl. § 3.

' Steel of WV Decl. § 25.

'** Katherine Baicker & Amitabh Chandra, The Labor Market Effects of Rising Health Insurance Premiums, 24 J.
Lab. Econ., no.3, 2006, at 609.

1> Adams Trucking Decl. § 7.

3¢ Wooten Machine Decl. 7 8.

"7 Steel of WV Decl. ] 25.

"% Energy Services Decl.  17.

" Gaynor, Ho, & Town, Industrial Organization; Gaynor, Consolidation and Competition; see also Kaiser Family
Foundation & Health Research & Educational Trust, Emplover Health Benefits 2015 Annual Survey (Sept. 2015) at
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fall disproportionately on the least fortunate—higher private prices are a greater burden for low-
income individuals, and they make less remunerative public programs (such as Medicaid) less
attractive to providers, likely harming access.

Huntington residents will face more than just greater financial burdens from increased
health care costs—there will be a real cost to their health. Local employers testified that
increased out-of-pocket costs could cause employees to “delay or forego their visits to physicians
for routine physical checkups or minor illnesses or injuries.”'! Delaying necessary medical care
has the “potential for dire health and financial consequences.”'* Further, academic studies show
that increased health care costs are often passed on to employees through reduced or eliminated
insurance coverage.'* In turn, a lack of health insurance leads to serious and adverse health
consequences for patients, including reduced access to preventative care, poorer health
outcomes, and premature death,'**

Thus, the proposed cooperative agreement and the increased prices it would bring would
have substantial and dire effects on the finances, job security. and health of residents of the Four-
County Huntington Area. These are the very disadvantages to be considered in the review of the
cooperative agreement, according to the WVCAL, W. Va. Code § 16-29B-28(f)(5)(C). Even
with the conduct restrictions described below in Section V, the proposed cooperative agreement
will have issubstantial “adverse impact on patients” with respect to the “price of health care
services.”

D. The Proposed Cooperative Agreement Will Result in Lower Quality of Care and
Service Levels

Under the WVCAL, W. Va. Code § 16-29B-28(e)(5)(C). the Authority must assess the
impact of the cooperative agreement on patients with respect to quality of health care services.
The Merger Guidelines recognize that a merger can lead to a substantial lessening of “non-price”
(e.g., quality) competition. A merger that enhances market power may harm consumers through

52, 87,90, 127, http:/files. kff.orp/attachment/report-20 1 S-employer-health-benefits-survey [hereinafter
“Kaiser/HRET 2015 Survey”].

=5 Gaynor, Consolidation and Competition.

! Steel of WV Decl. § 25. See also Adams Trucking Decl. § 7.

"“* Energy Services Decl. 17,

' See Kaiser/HRET 2015 Survey at 52 (surveying firms with between 3 and 199 employees that do not offer
insurance coverage, and finding the high cost of health insurance was the most commonly cited reason for not
offering coverage).

"** Kaiser Commission on Medicaid and the Uninsured, The Uninsured: A Primer—Key Facts About Health
Insurance and the Uninsured in the Era of Health Reform, Kaiser Family Foundation (Jan. 201 S)atl, 11-13,
http://ﬁles.kff.orgfat!achment!primer-the-uninsured-a-primer-key-ﬁ'lcts-about-heahh-insurance-and-the-uninsured—
in-the-era-of-health-reform (“The access barriers facing uninsured people mean they are less likely to receive
preventive care, are more likely to be hospitalized for conditions that could have been prevented, and are more likely
to die in the hospital than those with insurance.”); Institute of Medicine of the National Academies, America’s
Uninsured Crisis: Consequences for Health and Health Care (National Academies Press 2009), at 49,
http://www.nebi.nlm.nih.gov/books/NBK214966/ndf/ Bookshelf NBK21 4966.pdf (“Without health insurance,
adults have less access to effective clinical services including preventive care and, if sick or injured, are more likely
to suffer poorer health outcomes, greater limitations in quality of life, and premature death.”).

" W. Va, Code § 16-29B-28(f)(5)(C).
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“reduced product quality, reduced product variety, reduced service, or diminished innovation.”*®
These non-price effects may coexist with price effects, or arise even when there are no price
effects.""” Courts have recognized that enhanced market power can harm consumers through
non-price effects."*®

The potential loss of quality or service competition is particularly important when
evaluating hospital mergers. Health plan members typically face similar out-of-pocket costs
when choosing among in-network hospitals. Thus, hospitals attract a higher volume of patients
primarily by competing with each other on non-price features, such as quality and service.
Hospitals also have an incentive to compete on quality because health plans that have high-
quality hospitals in their networks are more attractive to their members, and so those hospitals
are able to negotiate higher reimbursement rates. Indeed, the economic literature provides strong
evidence that increased competition is associated with better quality."” Notably, competition on
the basis of quality benefits all patients, not just those with commercial health insurance. Thus,
if'a hospital merger reduces quality competition, it harms all patients, including Medicare,
Medicaid, and TRICARE patients.

Cabell and St. Mary’s compete vigorously on non-price dimensions, particularly patient
service and clinical quality, and patients benefit substantially from this competition. The
hospitals have also added new services and improved quality of care in response to competition
from each other. As St. Mary’s CEO acknowledged, competition among hospitals creates
“incentives for investing dollars into their operations to provide and improve quality to expand
services for patients.” But the proposed cooperative agreement will eliminate competition
between Cabell and St. Mary’s, and thus will substantially lessen the combined entity’s incentive
to continue adding outcome- and patient-satisfaction-enhancing services and to improve the
quality of care. The following examples illustrate the benefits of competition between Cabell
and St. Mary’s.

Competition has driven Cabell and St. Mary’s to add new technologies and service lines.
For example, after St. Mary’s purchased a new da Vinci robot for surgical services, Cabell was
concerned about losing surgical patients because of its older, limited-capacity da Vinci model.
In response, Cabell expanded its da Vinci services and acquired two new da Vinci models. Da
Vinci robots benefit patients by permitting “much less invasive” surgery.

146

Merger Guidelines § 1.

Merger Guidelines § 1.

" Rockford, 717 F. Supp. at 1285 (recognizing that a merger enhancing market power can “eliminate ‘quality
competition™); United States v. H & R Block, Inc., 833 F. Supp. 2d 36, 82 (D.D.C. 2011 ) (explaining merged firm
could “accomplish what amounts to a price increase” by limiting product functionality, reserving special features or
innovation, or limiting marketing efforts).

"% This is true in environments in which prices are negotiated, and in environments in which prices are fixed by
regulation. Gaynor, Ho, & Town, Industrial Organization at 249 (“[T]he evidence indicates that increases in
competition [when prices are market-determined] improve hospital quality.”); Gaynor and Town, Impact of Hospital
Consolidation at 3 (“While it is not possible to draw direct conclusions about the United States based on evidence
from the United Kingdom, these studies add to the growing evidence base that competition leads to enhanced quality
under administered prices.™).
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Additionally, with the approval of the Authority. both Cabell and St. Mary’s have added
or expanded service lines in order to compete with the other hospital’s areas of strength and take
patient volume. For example, cardiac services are an area of traditional strength for St. Mary’s.
In 2012, however, Cabell overcame St. Mary’s ogposition to obtain CON approval to offer
emergency PCI cardiac catheterization services.™ Before Cabell received this CON, patients at
Cabell requiring PCI services had to be transferred to St. Mary’s. After the CON approval,
patients needing this emergency service and presenting at Cabell could obtain this service right
away. Over the past several years, Cabell has developed plans to further expand and enhance its
cardiac program.

Cabell and St. Mary’s have also competed fiercely in cancer services, another traditional
strength of St. Mary’s. In 2006, Cabell opened the Edwards Comprehensive Cancer Center, and
its market share for cancer services increased at St. Mary’s expense, meaning patients were
attracted to and benefit from the Cancer Center. Consistent with this strategy of targeting St.
Mary’s service lines of traditional strength, recent Cabell documents identify cancer and
cardiovascular as two “strategic service lines” for which Cabell has been looking to increase
volumes.

Additionally, Cabell and St. Mary’s each compare its quality and patient satisfaction
metrics against the other’s, and use the results to identify areas for improvement. For example,
after a quality-ranking company released new. “disturbing” results showing that St. Mary’s had
scored much higher than Cabell on six service lines, Cabell’s Director of Strategic Marketing
sent an email to other executives asking, “Is this something we should look into from a quality
perspective?” Similarly, St. Mary’s benchmarked quality measures, such as average emergency
room wait times and patient perceptions of cleanliness, responsiveness, staff and physician
communication, pain management, and other factors, against Cabell.

Documents comparing emergency room (“ER™) services at Cabell and St. Mary’s
ilustrate close competition on quality. A St. Mary’s executive boasted that patients’ transition
from the ER to inpatient beds at St. Mary’s was “seamless,” while “one very big issue at CHH is
that [patients] would sit for hours.” St. Mary’s has also explored improvements to better
compete with Cabell in this department.

In addition, Cabell and St. Mary’s closely monitor each other’s service line and quality-
themed advertisements. For example, after a St. Mary’s advertisement touted the superiority of
its high-definition da Vinci robotic surgical system technology. Cabell’s Marketing Director
began “working on three different CHH da Vinci newspaper ads to strike back.” which would
“hammer hard on the lack of da Vinci experience of St. Mary's surgeons.” In turn, St. Mary’s
objected to a Cabell advertisement stating that “more people turn to the Medical Oncology team
at the Edwards Comprehensive Cancer Center for Cancer Treatment than any other program in
the region™ on the grounds that St. Mary’s treats more cancer patients than Cabell. Cabell then
expressed concern internally that, to retaliate, St. Mary’s would “produce a commercial saying
that [St. Mary’s] ER volume is nearly double ours.” Cabell’s and St. Mary’s responses to each

50 In re Cabell Huntington Hospital, West Virginia Health Care Authority, CON File #11-2-9445-H (July 26, 2012)
at 4, 31.
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other’s quality advertisements reflect the hospitals’ intense head-to-head competition on service
and quality, and how that competition disciplines them to back up their quality claims.

Health plans and local employers described how Cabell and St. Mary’s compete
vigorously today by adding services and improving quality. One health plan stated that Cabell
and St. Mary’s “compete to attract patients by offering high quality services and amenities.”""
An employer described how competition between Cabell and St. Mary’s “has led to better
quality, increased services, and new technology that has greatly benefited our employees and the
Huntington community.”"** Similarly, another employer described how competition between
Cabell and St. Mary’s “has encouraged each of them to expand into the other’s ‘niche’ areas.”'>
Such competition results in a virtuous cycle of improved quality and services.

The proposed cooperative agreement would eliminate Cabell’s and St. Mary’s incentives
to add services and improve quality in order to attract patients. The merged hospitals would no
longer be spurred by each other to improve the quality of their services, add service lines, obtain
new technologies, recruit new physicians, and increase patient safety, comfort, and convenience.
Understandably, local employers have testified to their concern that the acquisition will eliminate
quality an!q4service competition between Cabell and St. Mary’s, to the detriment of local
residents. °

E. Coordination Between Cabell and St. Mary’s Demonstrates Closeness of
Competition and Previews Likely Competitive Harm from the Proposed
Cooperative Agreement

Cabell and St. Mary’s have periodically attempted to mitigate their intense head-to-head
competition through coordination on various aspects of their business. These attempts at
coordination—including service line allocation, joint contracting, and marketing agreements—
are indicative of the close competition that exists between Cabell and St. Mary’s, and preview
the competitive harm that will occur if the proposed cooperative agreement is approved.

As noted previously in Section IV.C.1, the merging parties have coordinated by
allocating service lines. A health care marketing firm retained by St. Mary’s wrote in 2013 that
the hospitals had maintained a “gentlemen’s agreement,” which allocated certain services to each
hospital. Under this agreement, St. Mary’s allocated services included cardiac care and cancer
services. Fortunately, competition between Cabell and St. Mary’s ended this gentlemen’s
agreement, as Cabell became very aggressive in growing cardiac care and cancer services. In
short, competition between Cabell and St. Mary’s led to new. high-quality health care services
for the community.

Additionally, Cabell and St. Mary’s, along with other regional hospitals, have jointly
negotiated health plan contracts through a physician hospital organization (“PHO™) called Tri-

"*I Humana Decl. § 17; see also Aetna (June 4) Decl. 9 14.

12 Steel of WV Decl. § 15.

'3 Adams Trucking Decl. § 4; see also Energy Services Decl. § 12; Wooten Machine Decl. € 7.

** Wooten Machine Decl. § 7; Energy Services Decl. 91 13-14; Steel of WV Decl. § 28; Adams Trucking Decl. § 6.
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State Health Partners (“Tri-State™). Through the PHO, Cabell and St. Mary’s jointly negotiated
contracts with multiple health plans. These contracts are all favorable for Cabell and St. Mary’s,
with identical, low discounts of 5% off charges. They are all “evergreen,” meaning they have no
termination date and automatically renew.

In or about 2003, Tri-State ceased to function and was “administratively dissolved” by
the State of West Virginia for failure to file annual reports. Nonetheless, and despite the absence
of any clinical integration or other efficiencies that might have once justified the PHO (if such
integration or efficiencies ever did exist), Cabell and St. Mary’s maintained Tri-State as a “shell”
corporation, which kept their favorable, jointly negotiated health plan contracts in place. Asa
Cabell employee wrote in 2012, “Tri-State Health Partners has ceased ongoing operations. The
entity has zero employees, zero revenues and . . . has also been administratively dissolved by the
State. My understanding is that the only reason Articles of Dissolution have not been filed is to
ensure that a few [health plan] PPO network contracts entered into roughly ten-fifteen years ago
remain in place.” To this day, contracts negotiated through Tri-State remain in effect for Cabell
and St. Mary’s, despite efforts by health plans to renegotiate the contract terms.

In 2013, as competition between them intensified, St. Mary’s and Cabell had multiple
meetings in an effort to “resurrect” Tri-State and “look for opportunities for this PHO with other
contracts.” Although they were intense competitors, Cabell and St. Mary’s also communicated
with each other in recent years about their individual health plan contract negotiations, including
prospective rates and contract termination.

Cabell and St. Mary’s have also reached marketing agreements regarding each hospital’s
advertising activities. Prior to 2009, the hospitals maintained a “friendly agreement” whereby
each hospital agreed not to put up billboards in the other’s “backyard.” In 2009, St. Mary’s
broke this agreement by placing a billboard near Cabell. Cabell responded with the “*nuclear
option,” buying up as many available billboards in [St. Mary’s] backyard as we could.” In 2011-
2012, the hospitals reached a new agreement to allocate billboard locations, and, in 2013-2014,
they continued their pattern of negotiation and competitive retaliation on advertising.

These efforts reflect the close competition between Cabell and St. Mary’s, and they belie
the notion that the hospitals are “complement.”

F. Review of Statutory Factors in W. Va. Code § 16-29B-28(f)(5)

The WVCAL sets out four factors that the Authority must consider in its evaluation of
the proposed cooperative agreement’s impact on competition. Collectively, these factors
demonstrate that the proposed cooperative agreement will result in a substantial reduction in
competition and ultimately significant disadvantages for the community.

W. Va. Code § 16-29B-28(f)(5)(A) requires the Authority to consider “[t]he extent of any
likely adverse impact of the proposed cooperative agreement on the ability of health maintenance
organizations, preferred provider organizations, managed health care organizations or other
health care payors to negotiate reasonable payment and service arrangements with hospitals,
physicians, allied health care professionals or other health care providers.” As explained in
Section IV.C above, Cabell and St. Mary’s are each other’s closest competitors with respect to
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pricing terms and reimbursement rates negotiated with health plans. By acquiring St. Mary’s,
Cabell will end this competition and substantially increase its bargaining leverage with health
plans. This increased leverage will, in turn, enhance the combined entity’s ability to command
higher reimbursement rates from health plans. And any increase in rates will be passed on to
employers and ultimately the community at large in the form of higher health insurance
premiums, higher deductibles, higher co-pays, and potentially reduced insurance coverage.
Multiple health plans have expressed concern about potentially higher reimbursement rates
stemming from the cooperative agreement.'>

W. Va. Code § 16-29B-28(f)(5)(B) requires the Authority to consider “[t]he extent of any
reduction in competition among physicians, allied health professionals, other health care
providers or other persons furnishing goods or services to, or in competition with, hospitals that
is likely to result directly or indirectly from the proposed cooperative agreement.” In this case,
both Cabell and St. Mary’s employ physicians, and the cooperative agreement will reduce
competition between their employed physicians. Additionally, both hospitals seek and compete
for referrals from independent physicians and physician groups. such as the Huntington Internal
Medicine Group (“HIMG™). The cooperative agreement will eliminate competition for those
referrals. Finally, as described above in Section IV.B.3, the cooperative agreement will
climinate competition between Cabell and St. Mary’s for the provision of outpatient surgical
services.

W. Va. Code § 16-29B-28(f)(5)(C) requires the Authority to consider “[t]he extent of any
likely adverse impact on patients in the quality, availability and price of health care services.”
Again, as explained in Section IV.C above, the proposed cooperative agreement will
substantially increase Cabell’s bargaining leverage with health plans, which will enhance the
combined entity’s ability to command higher reimbursement rates from health plans, which will
in turn be passed on to employers and the community. Further, as explained in Section [V.D
above, Cabell and St. Mary’s vigorously compete on quality and service. They continually add
new services and improve quality in order to maintain and grow their own patient volume,
increase patient satisfaction, and improve patient outcomes. But the proposed cooperative
agreement will eliminate this beneficial competition between Cabell and St. Mary’s, and thus
will substantially lessen the combined entity’s incentive to continue adding services (subject to
approval under the State’s CON law) and to improve quality of care.

Finally, W. Va. Code § 16-29B-28(f)(5)(D) requires the Authority to consider “[t]he
availability of arrangements that are less restrictive to competition and achieve the same benefits
or a more favorable balance of benefits over disadvantages attributable to any reduction in
competition likely to result from the proposed cooperative agreement.” As described above in
Section I1.B, a number of other hospital systems submitted bids to acquire St. Mary’s. Still

"** See Aetna (June 23) Decl. § 12 (“I recognize that the Proposed Acquisition will provide Cabell with increased
bargaining leverage vis-a-vis Aetna, which will give Cabell the ability to demand higher rates from Aetna if Cabell
so chooses. Aetna would need to consider paying these higher rates in order to keep these facilities in our
product.”); Humana Decl. § 16 (“If the Cabell/St. Mary’s merger occurs, the combined Cabell/St. Mary’s will have
increased bargaining leverage, and it may be more challenging for Humana to negotiate contract terms with the
combined entity.”).
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today, multiple hospital systems, such as LifePoint Health, Bon Secours, and CAMC remain
interested in acquiring St. Mary’s if it is not acquired by Cabell.'™ Further, most of the benefits
the merging parties claim they will achieve through the proposed cooperative agreement can be
obtained other ways—either through alternative acquisitions or through the hospitals’ individual
efforts—and with a more favorable balance of benefits over disadvantages. Section VI below
explains why this competitively harmful cooperative agreement is not necessary to achieve many
of the merging parties’ claimed benefits.

V. CONDUCT RESTRICTIONS WILL NOT PREVENT SUBSTANTIAL REDUCTION
IN COMPETITION

Recognizing the strong presumption of illegality and evidence of competitive harm, the
Applicant has put forth “conduct restrictions” that it claims will limit the proposed acquisition’s
anticompetitive effects. These conduct restrictions include the Assurance of Voluntary
Compliance (*AVC™) agreed to with the West Virginia Attorney General and the rate regulation
provisions in recently enacted W. Va. Code § 16-29B-28(g) and (i).157 But these conduct
restrictions will not “replac[e] the competitive intensity lost as a result of the merger,” "**
thus will not prevent the competitive harms described in Section IV.C and D.

and

Courts, antitrust enforcers, and economists are highly skeptical of such conduct
restrictions and strongly prefer structural remedies such as divestiture or enjoining a merger
entirely. The Supreme Court has long held that structural remedies are the “natural remedy” for
unlawful mergers and acquisitions, because they are “simple, relatively easy to administer, and
sure.”'™ Conduct remedies are disfavored because they do not restore competition or remedy
the competitive harm. Instead, they attempt to merely mitigate the harm for a limited period of
time. Compared to conduct restrictions, enjoining a merger or a divestiture “is desirable
because, in general, a remedy is more likely to restore competition if the firms that engage in
pre-merger competition are not under common ownership,” and there are “usually greater long
term costs associated with monitoring the efficacy of a conduct remedy than with imposing a
structural solution.”® In rejecting similar conduct restrictions (as the Applicant points to here)
between merging hospitals and the Massachusetts Attorney General, a Massachusetts state court
explained that “so-called ‘conduct-based’ remedies” are “temporary and limited in scope—
like putting a band-aid on a gaping wound that will only continue to bleed (perhaps even
more profusely) once the band-aid is taken off.”'®'

" OLBH Decl. 9 13; CAMC Decl. q 18.

"7 In its application, the Applicant argues that a Letter of Agreement (*LOA™) with Highmark will limit the
proposed cooperative agreement’s anticompetitive effects. While the Applicant has not made any details of the
Highmark LOA public, FTC staff has had the opportunity to review and analyze the Highmark L.OA during its
investigation and in administrative litigation. FTC staff concludes that the Highmark LOA is unlikely to
substantially reduce the competitive harm the proposed cooperative agreement is likely to cause, for reasons similar
to those regarding the AVC.

5% Sysco, 113 F. Supp. 3d at 72.

Y% United States v. E.I du Pont de Nemours & Co., 366 U.S. 316, 329-31 (1961).

10 proMedica, 2012 WL 2450574, at *66 (quoting Evanston Nw., 2007 WL 2286195, at *77).

"' Commonwealth v. Partners Healthcare Sys., No. SUCV2014-0233-BLS2, 2015 WL 500995, at *1-2 (Sup. Ct.
Mass. Jan. 30, 2015) (emphasis added).
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For similar reasons, the merging parties cannot show that the AVC or rate regulation
will replace the competition eliminated by the proposed acquisition or prevent harm to
consumers. Consequently, these conduct restrictions highlight that the proposed cooperative
agreement will lead to anticompetitive harm.'®*

A. Assurance of Voluntary Compliance

In July 2015, the West Virginia Attorney General, Cabell, and St. Mary’s agreed to an
“Assurance of Voluntary Compliance™ that places certain limits on their post-acquisition conduct
for a period of time. But the AVC’s terms are flawed and will likely not prevent post-acquisition
price increases. Even if it works as intended, the AVC will merely be a temporary limit on the
combined entity’s ability to raise reimbursement rates to health plans and their members. The
AVC does not restore competition between Cabell and St. Mary’s—the primary source of health
plans’ ability to restrain rate increases. Nor does the AVC do anything to restore the beneficial
service and quality competition that the cooperative agreement eliminates.

Paragraph 2(a) of the AVC states that the combined entity will not “seek an increase in
Hospital Rates beyond Benchmark Rates established by the West Virginia Health Care
Authority ™' As an initial matter, West Virginia recently abolished the Authority’s rate review
function." Since the Authority will no longer be calculating the benchmark rates referenced in
this provision, there will be no benchmark rate to serve as a cap. It is thus unclear how
Paragraph 2(a) will function in the absence of rate review.

Moreover, to the extent that a benchmark rate for Cabell can still be calculated based on
peer hospitals’ average charge per discharge and average charge per outpatient visit, the
elimination of rate review means that peer group hospitals can increase their average charges.
This will enable the merged Cabell system to increase its charges, which in turn will increase the
actual rates all but one health plan pays under discount-off-charges contracts. Meanwhile, health
plans will not be able to effectively renegotiate their contracts because they will no longer have
the leverage to threaten to drop Cabell or St. Mary’s from their health plan networks—that is,
there is no meaningful alternative to contracting with the merged system—so health plans will be
stuck with higher rates.

Further, the AVC term “hospital rates™ is vaguely defined as “the prices set by CHH and
SMMC’s hospitals for their individual inpatient and outpatient services.”'® Presumably, the
term “hospital rates” refers to the hospital’s average list charges. Importantly, list charges are
not the rates paid by commercial health plans. The rates paid by commercial health plans are
determined through negotiations between hospitals and health plans and are always lower than

"2 See FTC v. Cardinal Health, Inc., 12 F. Supp. 2d 34, 67 (D.D.C. 1998) (enjoining merger despite promise not to
raise prices and to share cost savings with customers because “the mere fact that such representations had to be
made strongly supports the fears of impermissible monopolization™).

'* In re Cabell Huntington Hospital, Inc.'s Acquisition of St. Mary’s Medical Center, Assurance of Voluntary
Compliance, Nov. 4, 2015, at 7 [hereinafter “AVC™].

' West Virginia Legislature, “Senate Bill 68,” available at

hﬁtsln:/:"www.legis.statc_wv.usﬁBill Status/bills_history.cfm?INPUT=68& vear=2016&sessiontype=RS.

' AVC at 3.
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list charges. Placing a cap on list charges thus merely sets a ceiling on negotiated rates between
hospitals and health plans, but does not necessarily prevent price increases. The actual price to
health plans, and ultimately to commercially insured patients, is still a function of competition
and bargaining leverage.'® And even if the term “hospital rates” refers to actual negotiated rates
paid by health plans, the elimination of competition means that rates will not go down from their
currently high levels (as they otherwise might without the proposed cooperative agreement) and
there will be no protection from rate increases under the AVC once it expires.

Paragraph 2(b) of the AVC states that the combined entity’s operating margins are
limited to an average of 4% over a three-year period.'®” But it is unclear how restricting margins
will effectively constrain reimbursement rates. The margin ceiling creates an incentive for the
combined entity to bring its margins into compliance by increasing its own costs (for example,
by increasing executive compensation). And the penalty for exceeding the margin ceiling
appears to be a reduction in chargemaster rates, which do not necessarily lead to lower
contracted prices with health plans (for example, if the reimbursement rate methodology is not
discount-off-charges), so the penalty may not be a deterrent.

Paragraph 2(c) prevents the combined entity from terminating “evergreen” contracts (i.e.,
contracts subject to automatic renewal absent notice of termination) currently in place with
health plans.I68 While this provision might temporarily protect health plans’ current terms with
Cabell and St. Mary’s, it limits the best case for health plans to the status quo. Absent the
proposed cooperative agreement, health plans might realistically be able to negotiate more
favorable terms with Cabell and St. Mary’s in the future. This is particularly likely here because
several of the evergreen contracts in place today were negotiated jointly by Cabell and St.
Mary’s through Tri-State Health Partners and contain relatively small discounts off charges. So
today, if the contracts were terminated, health plans could take advantage of competition to
negotiate more favorable rates with Cabell and St. Mary’s. But the proposed cooperative
agreement—even with the AVC—will prevent health plans from negotiating more favorable
terms because it eliminates health plans’ bargaining leverage by eliminating competition
between Cabell and St. Mary’s, and the AVC does nothing to restore that competition.

Paragraph 2(d) states that, if a health plan terminates a contract or a contract expires, the
combined entity will not negotiate “for a reduction in the amount of the discount off charges
contained in the prior third party payor contact [sic]” for a period of five years after the
acquisition.'®’ During the following three years (i.¢., years six through eight post-acquisition), if
negotiations stall for more than 60 days, the health plan may request mediation and, if needed,
binding arbitration.'” The arbitration is to be “baseball style,” meaning that each side makes an
offer and the arbitrator must select one of the two offers.'”’ But, again, even assuming that this

"% Even when there was rate review to limit the charge ceiling, if the pre-acquisition negotiated rate was below the
charge ceiling set by the Authority, the combined entity would have had the ability to exercise its newfound
bargaining leverage and impose a price increase up to the amount of the ceiling.

"7 AVC at 7-8.

“CAVCat8.

'* AVC at 8,

" AVC at 8-9.

I AVC at 3, 8-9.



provision might protect health plans from getting a worse rate for the initial five years, by
eliminating competition, the proposed cooperative agreement all but guarantees that health plans
cannot get better rates. The mediation/arbitration provision effective in years six through eight
provides no meaningful protection because Paragraph 2(d) appears to require health Ip[ans to
terminate their contracts or decline to renew an existing contract to enter arbitration.'” Health
plans are not likely to take the risk of terminating their contracts because they have no
meaningful hospital alternatives and doing so would leave them exposed to paying significantly
higher rates demanded by Cabell/St. Mary’s if the arbitrator rules in the hospitals’ favor.

Even if the AVC’s rate-related provisions keep prices from increasing for some period of
time, the AVC will not restore the beneficial quality and service competition that would be
eliminated by the proposed cooperative agreement. In fact, economic theory and research
predict that the AVC makes it more likely that the cooperative agreement will harm quality and
service competition. In situations where hospital prices are fixed by regulation, as they
(temporarily) would be if the AVC’s resmctlons on price were fully effective, more hospltal
competition significantly improves quality.'” Indeed, empirical research finds that, in a
regulated price environment, greater hospital competition has statistically and economically
significant positive effects on quality.'”* When prices are fixed, hospital competition takes on
clevated importance in driving quality. because higher quality is the primary way hospitals can
attract patients from rivals. The cooperative agreement sharply reduces Cabell’s and St, Mary’s
incentives to improve quality and add services by eliminating the competition between them. To
the extent that regulating pricing through the AVC successfully caps their rates and margins, it
may reduce the Applicant’s ability and incentive to invest in quality, services, facilities, and
equipment.

Paragraph 3 of the AVC sets out several generalized quality-related commitments
relating to quality of care, population health, and community wellness plans.'” It also requires
the merging parties to undertake the integrated medical record system set forth in their initial
post-acqwsmon efficiencies plan.'” Fmally, Paragraph 4 requires the combined entity to submit
a “statement of proposed activities™ that it will perform to achieve projected efficiencies and
quality enhancements from the proposed acquisition to the Attorney General for review and

2 AVC at 8.

172 See Gaynor, Ho, & Town, Industrial Organization at 243 (“A standard result in models with administered prices
is that non-price (quality) competition gets tougher in the number of firms, so long as the regulated price is set above
marginal cost. Firms facing tougher competition will increase their quality in order to attract (and retain)
consumers.”),

7% Gaynor, Consolidation and Competition (“There is strong evidence that reduced competition harms quality when
prices are administered (as for the Medicare program or in the English National Health Service).”); Martin Gaynor,
Rodrigo Moreno-Serra & Carol Propper, Death by Market Power: Reform, Competition, and Patient Outcomes in
the National Health Service, S Am. Econ. J: Econ. Pol'y, no. 4, 2013, at 134; Martin Gaynor, Carol Propper &
Stephan Seiler, Free To Choose? Reform And Demand Response in the English National Health Service, (National
Bureau of Econ. Research, Working Paper No. 18574), hittp://www.nber.org/papers/w18574; Zack Cooper, Stephen
Gibbons, Simon Jones & Alistair McGuire, Does Hospital Competition Save Lives? Evidence from the English NHS
Fatient Choice Reforms, 121 Econ, J., no. 554, 2011, at F228.

" AVC at 9-10.

"¢ AVC at 10.
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approval.'”” It will report annually to the Attorney General on its implementation of the
statement of proposed activities.'™® These vague and undefined goals and activities provide no
details or assurance that the cooperative agreement will actually achieve benefits, or when.

Numerous problems plague the AVC’s quality commitments. It is extremely difficult to
design an agreement that will require the merging parties to achieve the level of quality that
would have existed but for the proposed cooperative agreement, or any other specific level of
quality. This is partly due to measurement problems—there is no single measure or set of
measures that can represent the overall quality of all of a hospital’s services. Unsurprisingly,
many of the AVC’s quality provisions are vaguely defined. For example, “quality goals™ are
defined as “goals developed annually in conjunction with CHH’s hospital board and the medical
staff.”'” But nothing in the AVC provides details regarding the content or format of these
quality goals, requires the Applicant to actually achieve these goals, or requires that they be
achieved in any reasonable timeframe. Further, the AVC’s quality-related provisions do nothing
to restore the beneficial quality and service competition eliminated by the proposed acquisition.
Today, Cabell and St. Mary’s compete fiercely to attract patients by improving their quality of
care and adding new services and technologies. But the AVC does nothing to incentivize the
combined entity to adopt new medical technology, or add new services or procedures.

Further, it is unclear how the combined entity’s compliance with the AVC’s price and
quality provisions will be measured and enforced. Essentially, the AVC requires the combined
entity to submit an annual written report to the Attorney General detailing its compliance with
the AVC’s terms.'™ But the AVC sets out no details as to how the combined entity’s
compliance will be measured. As for enforcement, the AVC says only that violations will be
“determined solely by the Attorney General” and that the Attorney General “may pursue a civil
action” to address the violation.'®' Further, the AVC is a static document, which cannot account
for inevitable changes in the market, changes in payment incentives, or obstacles that the
merging parties might face in attempting to comply. Finally, even if all the AVC’s provisions
work as intended, they will be in force for only a limited period of time.'** After the AVC
expires, the combined entity will be free to exercise its enhanced bargaining leverage to demand
and obtain higher reimbursement rates from health plans and their members and will face no
meaningful ongoing requirements—or meaningful competition—with respect to quality.'®

B. Rate and Quality Regulation Provisions in the WVCAL

Certain provisions of the recently enacted WVCAL, W. Va,. Code § 16-29B-28, address
inpatient and outpatient “rates” and “reimbursement agreements™ with health plans and quality
metrics. The Applicant asserts that these provisions ensure that the proposed cooperative
agreement cannot harm competition. But these provisions are vague, leave room for the

T AVC at 10-11.

P AVCat 11.

' AVC at 4.

VRN 8t 1112,

I AVCat 13.

"2 AVC at 6-11.

"** The Applicant has not made any additional commitments in its application beyond what is contained in the AVC.

44



combined entity to implement anticompetitive price increases, and do nothing to restore the
beneficial quality and service competition eliminated by the cooperative agreement.

Rate Regulation under WVCAL § 28(g)(1)(D)—Although its terms are unclear, W. Va.
Code § 16-29B-28(g)(1)(D) suggests that the Authority could require parties to a cooperative
agreement to rebate to health plans the amount by which their reimbursement rates for “hospital
inpatient services or hospital outpatient services™ in a given year exceed the annual increase in
the Consumer Price Index (“CPI™) plus two percent (or more), unless the parties justify the
increase. Not only does this provision put the onus on the Authority to examine whether a rate
increase is justified and order a rebate, but, at best, this provision puts a ceiling on the combined
entity’s ability to raise rates. It does not necessarily limit rate increases to what they would have
been were Cabell and St. Mary’s still competing.'®

Moreover, this provision seems to apply only to inpatient rates and hospital-based
outpatient rates. It does not appear to limit the Applicant’s ability to significantly increase
outpatient rates at its freestanding outpatient facilities, or the rates charged for employed
physician services, and it is unclear whether it limits the Applicant’s ability to charge
significantly higher prices for ancillary services, such as lab and pharmacy services. That
presents a potentially significant loophole for the Applicant to raise rates even if the Authority
exercises the right to limit rates for “hospital inpatient services or hospital outpatient services.”
Rate increases for freestanding outpatient facilities, employed physician services, and ancillary
services would be a significant “disadvantage™ under the statute that should be considered in
weighing the harms of the cooperative agreement against any purported benefits.

Rate Regulation under WVCAL § 28(i)(1)(B)—Under W. Va. Code § 16-29B-28(i)(1)(B),
parties to a cooperative agreement must submit to the West Virginia Attorney General any
“proposed increase in rates for inpatient and outpatient hospital services and any | |
reimbursement agreement™ with a health plan. If the Attorney General determines that the
proposed rates “may inappropriately exceed competitive rates for comparable services in the
hospital’s market area which would result in unwarranted consumer harm or impair consumer
access to health care,” the Attorney General may ask the Authority to “evaluate™ the proposed
rate increase and provide a recommendation to the Attorney General. The Attorney General may
then “approve, reject, or modify the proposed rate increase.” Additionally, if the Attorney
General determines that a “reimbursement agreement with a third party payor includes pricing
terms at anti-competitive levels,” the Attorney General may reject the reimbursement agreement.

There are several problems with the statutory language that open the door to significant
harm to consumers from this cooperative agreement, even if the Authority and Attorney General
exercise all their authority under this provision. First, it is unclear what “rates for inpatient and
outpatient hospital services™ means because that term is undefined. We assume it means list

'8 This effect can add up. To see why, suppose that, absent the proposed cooperative agreement, prices would have
increased by CPI plus 1% per year, but the merged entity has enough bargaining power to command a price equal to
the statutory ceiling of CPI plus 2% per year. That difference would accumulate every year, so that after ten years

prices would be more than 10% higher (because of compounding) than they would have been but for the cooperative

agreement.
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charges, given the distinction from a “‘reimbursement agreement with a third party payor [that]
includes pricing terms.” Regardless, it is not clear how the Attorney General will assess whether
such rates “inappropriately exceed competitive rates for comparable services in the hospital’s
market area” since none of those terms are defined. One concern with this provision is whether
rates could “appropriately” exceed competitive rates and, if so, how such rates would not cause
harm to patients. Moreover, the Attorney General also must determine whether such rates would
cause “unwarranted consumer harm,” raising the question of whether there are instances where
the Applicant could increase rates and cause consumer harm that would be “warranted.” The
failure to define these terms—which would be difficult to define in any event—raise the real
possibility that rate increases will cause consumer harm, despite the best efforts of the Authority
and the Attorney General.

Second, as with W, Va, Code § 16-29B-28(g)(1)(D), this provision seems to apply only
to inpatient rates and hospital-based outpatient rates. It does not appear to limit the Applicant’s
ability to increase rates significantly at its freestanding outpatient facilities or the rates charged
for employed physician services. It is also unclear whether this provision limits the Applicant’s
ability to charge significantly higher prices for ancillary services, such as lab and pharmacy
services. That presents a potentially significant loophole for the Applicant to raise rates, which
the merged entity could exploit by exercising its market power to raise rates on “price-
unregulated” services rather than “price-regulated”™ services. This is a significant “disadvantage™
under the statute that should be considered in weighing the harms of the cooperative agreement
against any purported benefits.

Third, there are similar problems with the provision regarding reimbursement
agreements. This provision provides the Attorney General with no definition of, or guidance as
to what constitutes, an “anti-competitive” reimbursement rate. Especially because the
cooperative agreement eliminates the very competition that determined prices to third party
payors, it will be difficult, if not impossible, for the Attorney General to determine what rates
would have prevailed absent the cooperative agreement in order to conclude whether the actual
rates are “anti-competitive.” Likewise, the fact that the Attorney General agrees to the rate does
not necessarily mean that it is a competitive rate.

In sum, it is impossible to predict how this provision will be implemented going forward.,
or whether it will provide any meaningful restraint on anticompetitive price increases. Further,
even if both provisions work as intended in restraining anticompetitive price increases, they do
nothing to restore the quality and service competition that is lost as a result of the proposed
cooperative agreement.

Quality Regulation Under WVCAL § 28(g)(1)(B) and (C)—The WVCAL requires each of
the merging parties to provide the Authority with a representative sample of quality metrics
selected annually by the Authority from the most recent quality metrics published by the Centers
for Medicare and Medicaid Services (“CMS”)."™ It then requires that a “corrective action plan™
be implemented if the combined entity’s performance on these metrics falls below the fiftieth

"W, Va, Code § 16-29B-28(g)(1)(B).
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percentile for all United States hospitals.'*® But there are several problems with this provision
that undermine its effectiveness. While CMS’s metrics are fairly broad, they do not include
certain helpful measures.'®” Additionally, it is unclear how broad or limited the Authority will
be in selecting a “representative sample of quality metrics,” or on what basis the Authority will
determine that the sample is “representative,” as the Authority has not yet promulgated
implementing regulations. Finally, the statute requires only that action be taken if the merged
entity’s performance falls below the fiftieth percentile for all United States hospitals. It is
possible that the merging hospitals are already far above the fiftieth percentile in these metrics,
meaning that regulation of the cooperative agreement would not be very meaningful in practice.

VI.THE CLAIMED BENEFITS OF THE PROPOSED COOPERATIVE AGREEMENT
ARE SPECULATIVE, ACHIEVABLE BY EACH HOSPITAL ON ITS OWN OR
THROUGH LESS RESTRICTIVE ARRANGEMENTS, AND ARE UNLIKELY TO
OUTWEIGH THE PROPOSED COOPERATIVE AGREEMENT’S LIKELY HARM

When analyzing mergers that raise competitive concerns, antitrust agencies assess the
potential benefits, or efficiencies, that may result from the transaction. The agencies, and many
courts, analyze these efficiencies under the framework of the Merger Guidelines. In health care
provider mergers, the antitrust agencies assess many of the potential benefits that the WVCAL,
W. Va. Code § 16-29B-28(f)(4), requires the Authority to consider.

Under the Merger Guidelines, the antitrust agencies’ policy is to not challenge a merger if
it will result in efficiencies likely to reverse the merger’s potential to harm customers in the
relevant market.'® The greater the potential anticompetitive effects from a merger, the greater
the efficiencies need to be to outweigh the harm from the merger, and the more they must be
passed through to consumers.'®  Proof of “extraordinary efficiencies™ is required to offset
anticompetitive concerns in highly concentrated markets, like the markets at issue here.'”
Consequently, “[e]fficiencies almost never justify a merger to monopoly or near-monopoly.™""

For the antitrust agencies to credit efficiencies claims, they must be cognizable, meaning
that they *“are merger-specific efficiencies that have been verified and do not arise from
anticompetitive reductions in output or service.”'”? “Merger-specific” efficiencies are those that
are “likely to be accomplished with the proposed merger and unlikely to be accomplished in the
absence of either the proposed merger or another means having comparable anticompetitive
effects.”’” The Merger Guidelines’ requirement that efficiencies be merger-specific dovetails
with the Authority’s statutory obligation to consider “[t]he availability of arrangements that are

"W, Va. Code § 16-29B-28(g)(1)(C).

**7 For example, CMS compiles measures of 30-day mortality rates for only six conditions. See Medicare.gov
Hospital Compare, Measures displayed on Hospital Compare, htps://www.medicare.sov/hospitalcompare/
Data/Measures-Displayed.htm]4.

" Merger Guidelines § 10.

** Merger Guidelines § 10.

% St Luke's, 778 F.3d at 790; Sysco, 113 F. Supp. 3d at 81-82.

"I Merger Guidelines § 10.

"2 Merger Guidelines § 10.

' Merger Guidelines § 10.
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less restrictive to competition and achieve the same benefits or a more favorable balance of
benefits over disadvantages attributable to any reduction in competition likely to result from the
proposed cooperative agreement.”'” The requirement of merger specificity codifies the
common-sense principle that only the incremental efficiencies, beyond those that would be
achieved with alternative partners (or by the hospitals independently), are to be credited.

Under the Merger Guidelines, the merging parties bear the burden of substantiating
efficiencies claims so that it is possible to “verify by reasonable means the likelihood and
magnitude of each asserted efficiency, how and when each would be achieved (and any costs of
doing s0), how each would enhance the merged firm’s ability and incentive to compete, and why
each would be merger-specific.”'® Further, cognizable efficiencies are “assessed net of costs
produced by the merger or incurred in achieving those efficiencies.”'”®

As an initial matter, recent scholarship explains that there is good reason to be generally
skeptical of claims that hospital mergers result in lower costs and increased quality. As a recent
article in the New England Journal of Medicine describes:

The harsh reality is that it’s difficult to find well-documented examples of
mergers that have generated measurably better outcomes or lower overall costs—
the greater value that is publicly touted as the motivation underlying these
combinations. The most consistently documented result of provider mergers is
higher prices, particularly when the merging hospitals are in close proximity.'"’

This documented track record of the limited benefits from hospital mergers in general
strongly suggests that any such benefits in this case are unlikely to be large enough to
counterbalance the large anti-competitive harm, and so the Authority should view the
Applicant’s claims with skepticism.

The Applicant claims that the proposed cooperative agreement will help to achieve eight
of the nine benefits that the Authority is required to consider by W. Va. Code § 16-29B-28
(H(4)."* FTC staff—both attorneys and economists—reviewed the Applicant’s claimed
efficiencies during its thorough investigation and determined that they did not offset the likely
competitive harm from the proposed cooperative agreement.

"' W. Va. Code § 16-29B-28(H)(5)(D).

" Merger Guidelines § 10.

"% Merger Guidelines § 10. There are several reasons for this. If the cost to achieve the efficiency outweighs the
benefit, it is less likely that the merged firm will undertake the activity producing the claimed efficiency. Second, if
the cost outweighs the benefit, particularly any cost-saving benefit, then the merged firm may seek to raise prices to
compensate for the net expenditure/loss. Finally, if there is no net benefit because costs-to-achieve exceed the cost-
saving benefit, then there will be no financial benefits to pass on to consumers.

" Leemore S. Dafny & Thomas H. Lee, The Good Merger, 372 New Eng. I. Med. 2077, 2079 (2015) [hereinafter
“Dafny and Lee, The Good Merger™]. This article is attached to this public comment as Attachment 5. See also
Kocher and Emanuel, Overcoming Pricing Power at 1213 (“Hospital consolidations have not created high-quality
and low-cost integrated delivery systems.”).

' Application at 12.
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Additionally, Dr. Respess, a highly regarded cost-efficiencies expert, and Dr. Romano, a
distinguished quality expert, were retained to examine the Applicant’s cost savings and quality
benefits claims. Dr. Respess and Dr. Romano prepared detailed, exhaustive expert reports
analyzing the Applicant’s efficiencies claims, including those contained in The Camden Group’s
Business Plan of Operational Efficiencies (“BPOE™) and analysis by Deloitte Consulting LLP.
Dr. Respess concluded that virtually all of the Applicant’s cost-saving claims were not specific
to the merger (that is, they could be achieved independently or through alternative
arrangements), were too vague to be credited, or would be offset by the costs to achieve the
claimed efficiencies, and he ultimately concluded that no net efficiencies should be credited to
the proposed cooperative agreement. Dr. Romano concluded that virtually all of the Applicant’s
quality-improvement claims, including claims relating to population health management, were
too vague to be credited or were unlikely to be realized, and that even those quality efficiencies
that are likely to occur could be achieved independently or through alternative mergers or
affiliations.

Overall, the Applicant’s claims suffer from several serious and common flaws. First,
many of the claimed benefits are merely aspirational and lack substantiation. They are not
supported by firm plans or evidentiary support. Indeed, the cooperative agreement application
itself provides virtually no details on what the specific benefits are or when and how they will be
achieved. The Merger Guidelines instruct that “[e]fficiency claims will not be considered if they
are vague, speculative, or otherwise cannot be verified by reasonable means.””’

Further, the merging parties’ vague and aspirational claims present a problem of
enforceability. The WVCAL states that the Authority “may reasonably condition approval upon
the parties’ commitments™ to achieve benefits in a variety of areas, including population health,
access to health care, quality and cost efficiencies, or any other commitments.”” The law gives
the Authority power to fully enforce these conditions.””" Without firm commitments or detailed
plans in the Applicant’s cooperative agreement application, however, the Authority cannot be
expected to enforce the merging parties’ claimed benefits. There is no indication in the
cooperative agreement application how and when the claimed benefits will be achieved. Simply
put, there is very little, if anything, specific for the Authority to enforce in this proposed
cooperative agreement application. Because of the complex and multi-dimensional nature of
clinical quality, creating a practical means of ensuring that quality would remain at the level that
would have prevailed but for the acquisition would be extremely challenging, at best.

In addition, many of the Applicant’s claimed benefits are not merger-specific. The
Applicant does not explain why many of its claimed benefits could not be achieved through an
alternative acquisition or affiliation or through the hospitals’ independent initiatives. Indeed,
even assuming the Applicant planned to pursue the general goals indicated in the statute, many
of those goals are things that hospitals generally, and these hospitals in particular, already do and

"9 Merger Guidelines § 10; see also Dafny and Lee, The Good Merger at 2079 (“[TThe absence of detail on
[efficiencies claims] should arouse concern about whether the goal of a given merger is truly to better serve the
community.”).

W Va. Code § 16-29B-28(f(6)(B).

W, Va. Code § 16-29B-28(N)(6)(B).
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strive for. There is no indication in the application how and why the proposed cooperative
agreement is necessary to achieve these goals and the claimed benefits.

Indeed, as discussed in Section I1.B above, St. Mary’s had other suitors, including major
hospital systems, such as LifePoint Health, Bon Secours, and CAMC, that remain interested in
acquiring St. Mary’s if Cabell does not.” Any efficiencies that might be achieved through the
cooperative agreement would likely be achieved through one of these alternative acquisitions as
well. The only efficiencies that are likely to be unique and specific to the proposed cooperative
agreement are those that are rooted in geographic proximity, as Cabell is proximate to St.
Mary’s. But the vast majority of the claimed efficiencies do not depend on the proximity of the
hospitals, so these other bidders’—which include non-profit and Catholic health care systems—
acquisition of St. Mary’s would be less restrictive to competition and achieve the same benefits
or a more favorable balance of benefits over disadvantages as the Applicant. In addition, many
of the Applicant’s claimed benefits could be achieved by Cabell and St. Mary’s independently.
The Applicant dismisses the availability of these alternatives without explanation; it has not
explained why only this cooperative agreement achieves the claimed benefits; nor does it explain
why other alternatives could not achieve the same or comparable benefits.

Finally, the Applicant has put forth no meaningful remedies that the Authority may
implement should the Applicant fail to live up to its quality claims. Most notably, the Applicant
has put forth no plan of separation that would allow the Authority to break up Cabell and St.
Mary’s in the event the Authority later determines that the benefits from the proposed
cooperative agreement no longer outweigh the disadvantages from a reduction in competition.”
As a result, it may be challenging, perhaps impossible, for the Authority to remedy any breach of
the proposed cooperative agreement if the merging parties fail to keep their commitments.

3

Even if a plan of separation were proposed, the Authority should be leery of approving
the cooperative agreement based on such a promise given the FTC’s experience in trying to
break up health care mergers after they are consummated. In the Evanston case,” the FTC
successfully challenged the consummated merger of two hospitals in the Chicago area, but did
not believe it could order the acquired hospital to be divested because too much integration had
occurred and there were significant risks to patient safety. In the ProMedica case, the FTC
successfully challenged ProMedica Health System’s acquisition of St. Luke’s Hospital in Lucas
County, Ohio. But nearly a year after the Supreme Court declined to overturn a divestiture order
and more than five years after a federal court granted a preliminary injunction to the FTC, the
Commission is still trying to effectuate the divestiture of St. Luke’s. Finally, in the St.

Luke 's/Saltzer case, the FTC and State of 1daho successfully challenged St. Luke’s acquisition of
the Saltzer physician group after it was consummated and obtained a divestiture order in January
2014. But effectuating that divestiture after the merger’s consummation—even where the parties
represented to the court that little integration would occur during the trial—has been extremely
difficult. Indeed, it remains to be determined whether St. Luke’s will divest all of the Saltzer

22 OLBH Decl. § 13; CAMC Decl. § 18.
W, Va, Code § 16-29B-28()(3).
24 Evanston Nw., 2007 WL 2286195, at *77-79.
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assets it acquired.”” In any case, the divestiture is still not complete more than four years after
the preliminary injunction was denied and more than fwo years after the district court ordered
divestiture.

Below, FTC staff responds to each of the Applicant’s claims and demonstrates that the
Applicant’s claimed benefits from the proposed cooperative agreement are generally not
substantiated or merger-specific, and thus should not be credited by the Authority. Further,
whatever modest cognizable benefits the proposed cooperative agreement may achieve, they are
dwarfed by the competitive harm that the proposed cooperative agreement will cause.

A. Enhancement and Preservation of Existing Academic and Clinical Educational
Programs

The Applicant claims that the proposed cooperative agreement will provide
assurance of continued support for medical education in the Huntington region.”® In particular,
both Cabell and St. Mary’s provide support to the Marshall University School of Medicine
(“MUSOM™. 2" The Applicant argues that, were St. Mary’s to be acquired by a hospital system
other than Cabell, the level of support provided by St. Mary’s to the medical school might be
reduced or even eliminated.”™

This claim is pure speculation. Significantly, the Applicant can point to no evidence that
an alternative purchaser of St. Mary’s would not be willing to continue supporting medical
education. Certainly, Cabell’s and St. Mary’s financial support for MUSOM is important and
MUSOM’s residency programs with the hospitals are important to each of them. But there is
simply no evidence that any of this would change if St. Mary’s was acquired by another health
care system. Indeed, the Authority should not assume any changes from an alternative acquirer
of St. Mary’s because the MUSOM relationship is so important to St. Mary’s. Thus, the
Authority should not credit this claim as a benefit of the proposed cooperative agreement.

B. Enhancement of the Quality of Hospital and Hospital-Related Care, Including
Mental Health Services and Treatment of Substance Abuse Provided to Citizens
Served by the Authority

The Applicant claims that the proposed cooperative agreement will enable the combined
entity to provide higher-quality care to the community. However, many of the Applicant’s
claimed quality improvements lack any substantiation and are not merger-specific. Further, as
discussed in Section IV.D above, the proposed cooperative agreement eliminates quality
competition between Cabell and St. Mary’s, likely leading to a substantial reduction in the

9% Jeff Zalesin, Health Cos. Spar with FTC, Idaho AG Over Divestiture Order, Law360 (June 22, 2015),

http://www. law360.com/articles/6 7074 8/health-cos-spar-with-ftc-idaho-ag-over-divestiture-order?article
related_content=1; Audrey Dutton, FTC, Idaho attorney general: St. Luke's not complying with court order in

Saltzer deal, Idaho Statesman (June 17, 2015), http://www.idahostatesman.com/news/business/health-

care/article40864167 html.

% Application at 11.

27 Application at 11,

2% Application at 11.
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quality of care provided by the combined entity compared to what would have resulted without
the cooperative agreement. Thus, even if the Applicant’s modest quality improvement claims
are realized, the negative effect of the proposed cooperative agreement on quality will still likely
exceed the positive effect, leading to a net reduction in the combined entity’s quality of care.

In its application, the Applicant claims that the cooperative agreement “makes possible
the adoption at both facilities of uniform protocols and best practices.”™ But, as Dr. Romano
concludes, there is nothing unique to this cooperative agreement that facilitates the adoption of
uniform protocols or best practices. Any other acquirer or affiliation partner of St. Mary’s could
do this. In fact, Cabell and St. Mary’s could do this together without the cooperative agreement
because antitrust law would not bar that type of collaboration. Adoption of uniform protocols or
best practices does not require this cooperative agreement (or indeed any merger) to be
accomplished, as there are many other widely-used resources to enable such processes.” '

Second, the Applicant claims that the proposed cooperative agreement will enable the
merging parties to “establish a modern database and a fully integrated and interoperable medical
records system.”'" But the benefits of this are likely to be modest. Cabell and St. Mary’s
already each have an EHR system. The proposed cooperative agreement is not necessary to
make Cabell’s and St. Mary’s EHR systems compatible. Also, Cabell and St. Mary’s already
have various mechanisms in place to exchange health information, and the absence of a fully-
integrated system does not seem to have negatively affected their quality of care.

The Applicant also claims that the combined entity will be better able to adopt wellness
and education programs to tackle community health issues, and that the proposed cooperative
agreement will make it'possible for the combined entity to launch new service lines. While these
goals are laudable, the Applicant’s claims on this point are purely speculative, as there is simply
no connection between the cooperative agreement and the merging parties’ ability to undertake
these activities. The Applicant has put forth no concrete plans to implement new wellness,
prevention, or education programs. Nor can it point to any concrete plans to implement new
service lines. Thus, there are no firm commitments to introduce new services that the Authority

209

Application at 9.
2% A recent article in the Journal of the American Medical Association explains why hospital consolidation is

unnecessary to implement best practices and improve quality:

[A]dvocates of hospital consolidation maintain that larger hospital systems will be better equipped
to make investments in quality measurement and improvement. While this notion is attractive,
there is little evidence to suggest that smaller institutions cannot make the investments needed to
make care better. Quality improvement does not necessarily depend on expensive technologies
but rather results from engaged leadership that prioritize quality and works to achieve better care.
Many quality improvement interventions, such as checklists, are relatively inexpensive, although
they require a commitment to effective implementation, data collection, and focusing on
monitoring and evaluation.

Thomas T. Tsai & Ashish K. Jha, Hospital Consolidation, Competition, and Quality: Is Bigger Necessarily Better?,
312 JAMA 29, 29-30 (2014) [hereinafter “Tsai and Jha, Is Bigger Necessarily Better”]. This article is attached to

this public comment as Attachment 6.
1 Application at 9.
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will be able to enforce. Notably, St. Mary’s already provides a host of community wellness and
outreach programs,”'? and there is no evidence that the cooperative agreement is needed to
continue these programs or offer new programs.

Finally, the Applicant claims that after the acquisition it will consolidate certain services
at one hospital or the other. The Applicant claims that the medical literature supports the
proposition that this consolidation will improve outcomes, as higher volume is associated with
better health outcomes across a wide range of procedures and conditions.””> Dr. Romano
confirms that there are several problems with this line of argument. First, there are important
reasons for skepticism that the consolidations will ever occur. Second, Dr. Romano’s review of
the research literature concludes that the available evidence does not support a general “volume-
outcome”™ relationship for all procedures and services. Rather, the evidence is strongest for
certain specific (usually complex) procedures and services, many of which are already
consolidated at either Cabell or St. Mary’s. For many other services, no consolidation is
proposed. Finally, it should be noted that service-line consolidations can affect other services,
and that consolidation claims should be scrutinized to ensure that any cognizable benefits are not
offset by the cost of consolidation and reductions of efficiency in other services.”'* Thus, little
clinical benefit could be expected from any planned consolidation of clinical services.

C. Enhancement of Population Health Status Consistent with the Health Goals
Established by the Authority

The Applicant claims that the proposed cooperative agreement will enable healthcare
delivery in the Huntington community to move towards more efficient and integrated population
health management by creating a single health system that will be better able to coordinate care.
While population health management is a worthwhile goal, the Applicant has put forth no
concrete plans by which the cooperative agreement will achieve population health management
goals. Nor has the Applicant articulated why these goals cannot be achieved if the hospitals
remained independent or found alternative partners.

The Applicant claims that the AVC includes a commitment by the parties to developing
“population health goals.” However, the AVC provides no details regarding the merging parties’
plans for population health management. It commits the parties to submit to the West Virginia
Attorney General a “Statement of Proposed Activities” that will include “Population Health
Goals, including Quantitative Benchmarks that may be used to assess whether those goals have
been met.”™"> In turn, the AVC defines “Population Health Goals™ as “those goals incorporated
into a community health needs assessment as required by the Affordable Care Act.”*'® But
nothing in the AVC provides any detail regarding the specific population health goals the parties
will pursue, how they will go about pursing them, or a timeframe for pursing them. Thus, there
are no concrete plans for the Authority to enforce regarding population health management.

AIZ Lo e.g.. St. Mary’s Medical Center, “Community Wellness,” hitps://www st-marvs.org/centers-
services/wellness/.

3 Application at 9.

*'* Dafny and Lee, The Good Merger at 2078.

*PAVCat 11,

HOAVC at 4.
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Further, the goals of population health management are best achieved through
coordination across the vertical continuum of care, i.e., across physicians, acute-care hospitals,
and post-acute providers.”'” Put another way, the emphasis is on coordination among
organizations that provide different services to the same patient. The Applicant agrees—its
application states that “[d]elivering care using a team of coordinated, aligned providers at all
levels of care, and communicating and tracking care through a single EHR, provides the
cornerstones for implementing PHM.™'® But the proposed cooperative agreement contemplates
the horizontal merger of two acute-care hospitals in Huntington, both of which provide the sane
services to different patients.””® Thus, this specific cooperative agreement will do little to further
the aim of greater coordination for the purposes of population health management. And even if
coordinating care between Cabell and St. Mary’s leads to significant quality benefits, there are
ways to accomplish that short of an acquisition, such as through partnerships or collaborations.
There is also evidence that other health care systems. including single hospitals no larger than
Cabell and St. Mary’s, can engage in population health management and risk-based contracting
on their own, in communities comparably sized to Huntington.”

D. Preservation of Hospital Facilities in Geographical Proximity to the Communities
Traditionally Served By Those Facilities to Ensure Access to Care

The Applicant does not directly address this statutory goal, but instead claims that the
combined hospitals will continue to provide support to small community hospitals—including
the provision of tertiary services, training and educational programs—as well as support for the
Marshall University School of Medicine, and air transportation capabilities.””' But the
application does not articulate any reason why these programs were at risk without the proposed
cooperative agreement or demonstrate that the proposed cooperative agreement will improve
access to these programs. In fact, the application repeatedly states that the combined entity will

27 See, e.g., CMS, Comprehensive Care for Joint Replacement Model, htips://innovation.cms.gov/initiatives/cjr
(*This model tests bundled payment and quality measurement for an episode of care associated with hip and knee
replacements to encourage hospitals, physicians, and post-acute care providers to work together to improve the
quality and coordination of care from the initial hospitalization through recovery.”); Rural Policy

Research Institute, Medicare Value-based Payment Reform. Priorities for Transforming Rural Health Systems,
Nov. 2015, http://www.rupri.org/wp-content/uploads/FORHP-comments-km-DSR-PANEL-DOCUMENT
PRD_Review_ 112315.clean-4_sn-3.pdf, at 9 (rural providers need to develop care integration models that
“encompass the full continuum of care, including skilled nursing, nursing facility, home health, and home- and
community-based social support services”); Health Research & Education Trust, Managing Population Health: The
Role of the Hospital, Apr. 2012, http://www.hpoe.org/Reports-HPOE/managing_population_health.pdf, at 11
(“Collaborations with other sites of care such as clinics, long-term care providers, urgent care centers, and even
other hospitals can ensure that the population is receiving the appropriate level of care.”) (emphasis added).

*1¥ Application at 7 (emphasis added).

*'1t is important to note that this does not mean that all vertical health care mergers provide meaningful benefits in
terms of coordinated care delivery. The point is that horizontal mergers among organizations that provide mostly
the same services are particularly unlikely to do so.

** See Tsai and Jha, Is Bigger Necessarily Better at 29 (explaining claims that mergers lead to greater clinical
integration are overstated because “consolidation is not integration. Clinical integration requires meaningful data
sharing, systems for effective handoffs, and streamlined care transitions, These processes can be achieved through
other mechanisms, such as participating in health information exchanges.”).

=1 Application at 13,

54



merely continue doing what the hospitals are already doing separately today.*** Furthermore,
there is no evidence that either hospital was in financial trouble, planned to close facilities,
planned to move facilities, or otherwise planned to decrease geographic proximity to the
community it services. Thus, the proposed cooperative agreement does nothing to advance this
statutory goal.

E. Gains in the Cost-Efficiency of Services Provided by the Hospitals Involved

The Applicant claims that the proposed cooperative agreement will result in cost savings.
It cites The Camden Group’s BPOE, which estimated annual recurring cost savings arising from
the proposed cooperative agreement.” The BPOE was admitted into evidence and relied on by
Cabell at the CON hearing.”* After that hearing, however, the Applicant had Lisa Ahern of
Deloitte Consulting LLP prepare a new efficiencies analysis (the “Deloitte Report™), which
estimates merger-specific savings resulting from the proposed cooperative agreement.”” The
Applicant has withheld much of the information regarding its cost savings claims from public
view, but FTC staff can provide an overview of the numerous problems plaguing the Applicant’s
claims.

Although the Application references the Deloitte Report, it fails to acknowledge that the
Deloitte Report is a major departure from the BPOE. Due to the numerous differences between
the two analyses, the Authority should be wary of relying on either analysis in evaluating the
proposed cooperative agreement. The Deloitte Report uses entirely different methodologies to
project cost savings, and it makes different recommendations in several significant areas. This
stark departure from the BPOE is unsurprising, given that the BPOE relies heavily on speculative
and unsubstantiated estimates of cost savings. Further, the merging parties acknowledge that the
BPOE did not estimate merger-specific cost savings. But the Merger Guidelines instruct that
only merger-specific efficiencies should be credited, and, we respectfully submit, that is the
standard the Authority should apply in evaluating the proposed cooperative agreement.”™® As a
result, the two estimates are significantly different, which raises questions about the reliability of
these estimates.

Even the Deloitte Report’s cost savings estimate rests on speculation and, in many
important areas, is unsupported by ordinary-course business documents demonstrating that the
claimed savings are likely to be achieved. Further, the Deloitte Report provides no evidence or
analysis showing that significant components of its savings estimate, components that do not
appear to rely on geographic proximity or on any other factors unique to these two hospitals,
could not be achieved through an alternative transaction or by the two hospitals independently.
Nor does it properly account for significant offsetting costs. Dr. Respess’s expert analysis shows
that there are no significant cognizable net cost savings to be achieved by the cooperative
agreement. Notably, the merging parties have only provided the Authority with a brief summary

222

Application at 13.
Application at 10.
2% Application at 10.
2% Application at 10.
¢ Merger Guidelines § 10.
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of the Deloitte Report’s claims.”’ They have not provided the Authority with evidence or

analysis that would substantiate the Deloitte Report’s claimed cost savings or demonstrate that
they are indeed merger-specific. Nor have the merging parties provided any evidence that their
estimates fully account for any offsetting costs that must be incurred to obtain the claimed cost
savings, as the Merger Guidelines require.”*

F. Improvements in the Utilization of Hospital Resources and Equipment

The Applicant claims that the proposed cooperative agreement will enable the two
hospitals to avoid purchasing “unnecessarily duplicative equipment™ because each hospital will
no longer have to acquire “costly equipment to compete with the other.”™™ But the Applicant
provides no evidence regarding how much “unnecessarily duplicative equipment” the hospitals
are separately purchasing today. Nor has it identified the specific investments that it believes to
have been wasteful or duplicative. Consequently, there is no way to assess how much the
merging parties will save as a result of the cooperative agreement, and thus no way to weigh
these savings against the likely harm to competition resulting from the cooperative agreement.
And, perhaps more importantly, the hospitals have not demonstrated how or why this spending is
wasteful or duplicative. rather than evidence of beneficial competition that improves quality,
access to care, and patient satisfaction. Indeed, any significantly costly equipment would have
required CON approval; if the expense was incurred by Cabell or St. Mary’s, it would have been
pursuant to a determination of need in the community for the equipment and a CON approval.

The Applicant further claims that the proposed cooperative agreement will result in
significant savings by combining the hospitals’ purchasing power and enhancing each hospital’s
access to necessary capital. But there is nothing merger-specific about these claims. St. Mary’s
could enhance its purchasing power or access to capital through any alternative acquisition. In
any case, the Applicant provides no evidence or estimate regarding the magnitude of these
claimed savings, so it is not possible to weigh them against the likely harm to competition
resulting from the cooperative agreement.

G. Avoidance of Duplication of Hospital Resources

The Applicant claims that Cabell intends to implement the BPOE’s recommendations in
order to eliminate unnecessary duplication of hospital services, and it notes that the BPOE’s
recommendations are projected to result in cost savings. But, for the reasons outlined in Section
VLE above, the Authority should not rely on the BPOE in evaluating whether the proposed
cooperative agreement will eliminate unnecessary duplication of hospital resources. The
BPOE’s estimates are largely speculative and unsubstantiated. Further, the merging parties
admit that the BPOE’s claimed efficiencies are not merger-specific, as the Merger Guidelines
require. As noted previously, the merging parties put forth a separate analysis, the Deloitte
Report, which claims to estimate merger-specific cost savings. The Deloitte Report uses entirely
different methodologies to estimate cost savings and arrives at a significantly different estimate.

7 Application Exhibit G-1.
% Merger Guidelines § 10.
2% Application at 14,



As noted above, the Applicant has only provided the Authority with a brief summary of
the Deloitte Report’s conclusions, with no evidence or analysis explaining why its cost savings
estimates are substantiated, merger-specific, or reduced to account for offsetting costs. A deeper
examination of the Deloitte Report reveals that its analysis is speculative and fails to demonstrate
why many of the claimed cost savings are merger-specific. Further, the Applicant has not
accounted for the benefits of their independent investments, such as increased access to care,
increased patient satisfaction, shorter wait times, and assurance of adequate capacity to maintain
access to care, which would be eliminated by the proposed cooperative agreement.

H. Participation in the State Medicaid Program

The Applicant makes no claim that the proposed cooperative agreement will facilitate
hospital improvement in the state Medicaid program. The application notes that both hospitals
have participated and will continue to participate in the state Medicaid program. Thus, the
cooperative agreement does nothing to advance this statutory goal.

15 Constraints on Increases in the Total Cost of Care

The Applicant argues that the AVC and the WVCAL’s rate regulation provisions will
prevent increases in the cost of care. But these conduct restrictions are unlikely to prevent
anticompetitive price increases. As discussed in Section V.A above, the AVC’s price control
provisions are deeply flawed. The AVC limits hospital rate increases to the benchmark rates
calculated by the Authority for purposes of rate regulation—but West Virginia recently abolished
the Authority’s rate review function, making it unclear how this provision will operate. The
AVC’s margin ceiling provision is easily circumvented. The AVC provision preventing the
combined entity from terminating evergreen contracts merely preserves the status quo while the
cooperative agreement eliminates competition, which thereby effectively prevents health plans
from negotiating more favorable terms for contracts. Finally, the AVC is a temporary
agreement—once it expires, the combined entity’s ability to raise prices will increase as a result.

Similarly, as discussed in Section V.B above, the rate regulation established by the new
cooperative agreement statute will be unable to prevent significant price increases. W. Va. Code
§ 16-29B-28(g)(1)(D) merely creates a ceiling on rate increases, giving the combined entity
room to exercise its enhanced leverage and increase rates. W. Va. Code § 16-29B-28(i)(1)(B)
gives the West Virginia Attorney General the power to reject reimbursement agreements that are
“anti-competitive”—but provides no guidance as to what constitutes an ““anti-competitive”
reimbursement agreement. Thus it is impossible to predict how this provision will be
implemented going forward, or whether it will provide any meaningful restraint on
anticompetitive price increases.



VII. CONCLUSION

In conclusion, FTC staff respectfully submits that the Authority should deny the proposed
cooperative agreement, as the reduction in competition resulting from the proposed cooperative

agreement far outweighs the claimed benefits.
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l. Summary of opinions

The FTC has asked me to analyze the likely effects of the proposed acquisition of St. Mary’s Medical
Center (St. Mary’s) by Cabell Huntington Hospital (CHH) on competition and consumers.

CHH and St. Mary’s are the only two hospitals in the area including and surrounding Huntington,
West Virginia. Although there are some differences in the services they offer, both are general acute
care hospitals that offer a broad array of inpatient and outpatient services. Moreover, St. Mary’s and
CHH are direct and strong competitors—each is the other’s closest competitor. CHH’s proposed
acquisition of St. Mary’s would eliminate that competition. Because other hospitals are not
comparably close competitors to the two Huntington hospitals, the likely ultimate effect of CHH’s
acquisition of St. Mary’s will be to substantially lessen competition, both with respect to inpatient

services and to outpatient surgical services.

Economic research has established that competition among hospitals promotes higher value
healthcare, meaning lower prices and higher quality. The prices that hospitals receive from
commercial insurers are determined in negotiations between hospitals and insurers, a process
commonly referred to as “selective contracting.” When an insurer and a hospital reach a negotiated
agreement, the hospital will be included in the insurer’s “provider network.” Insurers provide patients
with financial incentives to use in-network providers for most services, so in-network status typically
provides the hospital with a substantially higher volume of patients from an insurer. The threat of
exclusion from an insurer’s provider network is one key factor that limits the prices that a hospital can
demand. The stronger the competition among hospitals, the more powerful and credible the threat of
network exclusion, and the lower prices are likely to be. Through the mechanism of selective
contracting, competition among hospitals promotes higher value healthcare by creating an incentive

for hospitals to negotiate lower prices with insurers.

In addition, competition provides hospitals with an economic incentive to provide high quality care,
whether through efforts to improve clinical quality, to improve patient satisfaction, to improve other
aspects of service, or to pursue innovative healthcare delivery models. Higher quality provides two
categories of competitive advantages to hospitals. First, all else equal, a higher-quality hospital will
be able to negotiate higher prices in selective contracting negotiations with commercial health
insurers, because insurers’ customers—I{irms and health plan enrollees—will place greater value on a
network that includes a higher quality hospital. Second, by offering higher quality, a hospital can
expect to receive a higher volume of patients. This is true for commercially insured patients and for
patients covered by other programs such as Medicare, Medicaid, and TRICARE. Both incentives to
provide high quality care are generally stronger when competition among hospitals is stronger. As a
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result. all else equal. a significant reduction in the degree of competition a hospital faces will lower its

mcentive to imvest i providing higher quality care.

The conclusion that the proposed acquisition will substantially lessen competition is based on
multiple. consistent analyses. which I place mto two broad categories: structural and direct. In
antitrust cases. the term “structural analysis™ refers to the process of formally defining relevant
product and geographic markets and drawing conclusions regarding hkely competitive effects based
on market shares and concentration within those defined markets. Direct analysis entails evaluating
the likely competitive effects of a proposed combination based on economic modelig and
econometric analysis. as well as testimony and evidence in contemporaneous business documents.
Both structural analysis and direct analysis are standard and widelv used to analyze competition.
mcluding competition among hospitals. The two approaches are complementary and. in this case. lead
to the consistent conclusion that CHH's acquisition of St. Mary’s will lessen competition and harm

CONSMNCTs.

The Respondents have entered into two agreements that they claim will. in conjunction with “rate
review” of hospitals® list charges (but not actual. negotiated prices) by the West Virginia Health Care
Authority (WVHCA). prevent the combined entity from increasing price post-acquisition.’ The first is
a Letter of Agreement (LOA) between CHH and Higlmark West Virginia (HMWYV). the largest

healt msurer in West Virgini
—, The second 15 the Assurance of Voluntary Compliance

(AVC) between CHH. St. Mary’s. and the West Virginia Attormey General (WVAG),

My methodology for evaluating the effects of the merger in the presence of these agreements
proceeds as follows. Fust. I evaluate the effects of the acquisition on competition and consumers in
the absence of the LOA and the AVC. From this evaluation. I conclude that the merger is highly
likely to substantially lessen competition and harm consumers. I then examine whether the LOA and
the AVC. along with WVHCA rate review. would be effective m preventing harm—the harm from
the substantial lessening of competition caused by the acquisition—from materializing. I conclude

All hospitals maintain a set of list charges. known as the “chargemaster.” for each good or service that they offer. List
charges are also commionly referred to as billed charges. Conunercial msurers. when they enter mto a contract with a
hospital. negotiate pricing that reflects a discount relative to list charges. This is akin to the difference between the
sticker price of a car and the actual purchase prce.

The WVHC A reviews the "average [list] charge per discharze and average [list] charge per visit (“allowed rates”)” for
each hospital annually in West Virginia. It does not set the actual prices paid by commereial insurers: those prices are
the result of negotiations between hospitals and insurers.
. PX0225 (Declaration ot (West Virgima Health Care
Authonty). Sept. 1. 2015 1-13) [herematter PX0225 - {(WVHCA) Decl.. Sept. 1. 2015)]: West Virgima

Health Care Authority. “Rate Review.” hitp: www hea.wv.gov ratereview Pages default.aspx
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that, while the proposed remedies could reshape the ways in which harm to consumers manifests,

substantial harm remains likely.

I.A. CHH and St. Mary's will have a 76% combined inpatient market
share, far above the threshold at which mergers are presumed likely to
enhance market power

CHH and St. Mary’s each provide a wide range of general acute care (GAC) inpatient hospital
services, which are acute care hospital services that require at least an overnight stay. CHH and St.
Mary’s are the only GAC hospitals located in Huntington or the surrounding Four County Area,
which consists of the West Virginia counties of Cabell, Wayne, and Lincoln, as well as Lawrence
County in Ohio. As of July 1, 2014, the Four County Area had a total population of about 220,000.”
In 2014, among commercially insured patients residing in that area and receiving an acute inpatient
service offered by both hospitals (i.e., services over which CHH and St. Mary’s compete directly),
CHH accounted for about 41% of discharges and St. Mary’s accounted for about 35% . The combined
entity would have a post-acquisition market share above 76% . See Figure 1,

Of the remainder, King’s Daughters Medical Center (KDMC) is the only other hospital with more
than a 5% share of patient discharges. With a share of about 9.1%—Iless than one-third of CHH or St.
Mary’s alone—KDMC is a distant third. The remaining 15% is accounted for by a combination of
Our Lady of Bellefonte Hospital (OLBH), Charleston Area Medical Center (CAMC), and various
other hospitals that each account for a very small percentage of admissions of patients from the Four
County Area. None of these other hospitals is comparable in terms of market share to CHH or St.
Mary’s. As | will show, testimony, the Respondents’ own strategic documents, and econometric
analysis also confirm that the outlying hospitals are not close substitutes to the two Huntington

hospitals.

Figure 1 also reports the level of the Herfindahl-Hirschman Index (HHI), a standard and widely used
measure of market concentration, before and after the acquisition. Under the DOJ and FTC
Horizontal Merger Guidelines, mergers that increase the HHI by more than 200 points and result in a
post-merger HHI above 2,500 are (rebuttably) presumed “likely to enhance market power.™ In this

% This includes 97.109 residents of Cabell County, 41,122 residents of Wayne County, 21,561 residents of Lincoln
County, and 61,623 residents of Lawrence County (Ohio). US Census Bureau, “QuickFacts Beta.”
http://www.census.gov/quickfacts/table/PST045214/54011,54099.54043,39087.

* DOJ and FTC, Horizontal Merger Guidelines, issued Aug. 19, 2010, § 5.3, available at
http://www.justice.gov/atr/public/guidelines’hmg-2010 html [hereinafter Merger Guidelines]. The HHI is defined as the
sum of the squared market shares of the firms in a relevant market. Higher values of the HHI indicate greater market
concentration, i.e., less competition. For example, a market with a monopolist, whose market share is 100%, has an HHI
of 100> = 10.000. the highest possible value. In the case of a duopoly in which the firms split the market, sa that each
firm’s share is 50%, the HHI equals (50% + 50%)=5,000. The change in the HHI can be calculated as two times the
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case. the acquisition will cause the HHI to mcrease from an already high level of 3.049 to 5.932. a
2.883 point mncrease. Thus. the post-acquusition HHI is more than double the level at which a merger
is presumed likely to enhance market power. This HHI increase and post-acquisition HHI are
comparable to or well above the levels at which courts and the Federal Trade Commission
(Comunission) have determined that mergers or acquisitions are unlawful under Section 7 of the
Clayton Act.* In addition. the combined entity would control the only two GAC hospitals physically
located within the Four County Area.

Figure 1. The proposed acquisition would substantially increase concentration in the aiready highly
concentrated Four County Area

Share of inpatient days

R gt _:Hesp_it_al_ RTSE Pre-acquisition Post-acquisition Pre-acquisition Post-acquisition
Cabell Hunbington Hospital 41.3% 35.7%
- 76.2% 75.9%
St. Mary's Medical Center 34 9% 402%
King's Daughters Medical Center 91% 9.1% 88% 8.8%
Our Lady of Bellefonte Hospital 4 9% 4.9% 47% 4 1%
Charleston Area Medical Center®! 37% 37% 41% 4 1%
All other 6 1% 6.1% 6.4% 6.4%
HHI 3,049 5932 3011 5879
Change in HHI 42,883 +2,868

Source 2014 hospital discharge data for KY, OH, and WV.

Notes: Data reflect commercially insured general acute care patients receiving inpatient treatment at shorl-term acute care
hospitais located in KY, OH, or WV, in everlapping diagnoses related groups (DRGs) offered by CHH and St Mary’s (See
Appendix F for the definition of overlapping DRGs). The sample excludes newborns, transfers, court-ordered admissions,
patients with ungroupable DRGs 981-999, and records with gender or age inconsistent with the diagnosis

[A] Includes all CAMC-owned hospitals (CAMC General, CAMC Memonal, CAMC Teays Valley, and CAMC Women and
Children's).

The market shares and HHIs reported above are derived from my analysis of the relevant product
market and relevant geographic market in which CHH and St. Mary’s compete. Below. I summarize
my analyses of relevant markets in this case: I provide full details in the body of this report.

product of the merging firms’ market shares: for example. it a 40% share and a 30% share firm merge. the HHI increase
is 2« 40 - 30 = 2.400.

Saint Alphonsus Med. Ctr.-Nampa v. St. Luke’s Health Sys., 778 F.3d 775, 786 (9th Cut. 2015) (post-merger HHI of
6.219. with an increase of 1.607): ProMedica Health Svs. v. FTC. 749 F.3d 558, 569 (6th Cir. 2014) (for general acure-
care hospital services. the post-merger HHI was 4391, with an inerease of 1.078): FTC v. OSF Healthcare Svstem. §52
F. Supp. 2d 1069. 1079-80 (N.D. Ill. 2012) (post-merger HHI of 5406, with an increase of 2.052). See also. In re
ProMedica Health Sys., Inc.. No. 9346. 2011 FTC LEXIS 294 (F.T.C. Dec. 12. 2011).

Page 5



(12)

(13)

(14)

Expert Report of Cory S. Capps, PhD

ILA.1. Inpatient general acute care hospital services sold to commercial health
insurers is a relevant product market

The majority of my analysis is focused on the likely effects of the proposed acquisition on the market
for the sale of inpatient general acute care (GAC) hospital services to commercial health insurers and
their members. This inpatient GAC services market has been widely recognized by health economists

and courts as a relevant product market in which to analyze hospital mergers.’

To define a relevant market, the FTC, DOJ, and courts typically apply the “hypothetical monopolist
test.” In the context of determining whether a candidate set of goods or services (“products™)
constitutes an appropriate relevant market, the test evaluates whether “a hypothetical profit-
maximizing firm . . . that was the only present and future seller of those products (‘hypothetical
monopolist’) likely would impose at least a small but significant and non-transitory increase in price
(“SSNIP) . ... The basis for focusing on whether a price increase would be profitable for a
hypothetical monopolist is as follows: if a SSNIP would not be profitable, the candidate market must
exclude products that impose a substantial competitive constraint on (i.e., are close substitutes for) the
included products. If so, the candidate product market should be expanded and the test repeated. Once
the hypothetical monopolist test indicates that a SSNIP would be profitable, the excluded products are
those that do not materially constrain the pricing of the included products. At that point, the market

definition exercise is complete.

Each individual acute inpatient medical service, or the inpatient treatment of each individual acute
medical condition, could, in theory, by repeated application of the hypothetical monopolist test, be
identified as a distinct relevant product market. After all, a patient requiring a hip replacement cannot
receive an appendectomy instead. Although in principle it would be possible to define relevant
product markets and analyze inpatient hospital competition on a service-by-service basis, when
competitive conditions are sufficiently similar for most offered services, it is appropriate and more
analytically straightforward to analyze competition across the full “cluster” of inpatient GAC

. 7
S€rvices.

* See, e.g.. In re ProMedica Health Sys., Inc., No. 9346, 2011 FTC LEXIS 294, **68-71, *439 (F.T.C. Dec. 12, 2011);
FTC v. ProMedica Health Sys., No. 3:11 CV 47, 2011 WL 1219281, 168 (N.D. Ohio, Mar. 29, 2011); PreMedica
Health Sys. v. FTC, No. 12-3583, 749 F.3d 559, 566—67 (6th Cir. 2014); FTC v. OSF Healthcare Sys., 852 F. Supp. 2d
1069, 1075-1076 (N.D. 1ll. 2012); United States v. Rockford Memorial Corp., 717 F. Supp. 1251, 1259-1260 (N.D. IL
1989); United States v. Rockford Memorial Corp., 898 F.2d 1278, 1284 (7th Cir. 1990); and /n re Evanston
Northwestern Healthcare Corp. and ENH Med. Group, No. 9315, Opinion of the Commission by Chairman Majoras,
56-57 (Aug. 6, 2007) [hereinafter /n re Evanston, Opinion of the Commission (Aug. 6, 2007)]. See also, American Bar
Association, Antitrust Health Care Handbook. 4th ed. (Chicago: ABA, 2010), ch. 3.

Merger Guidelines, § 4.1.1.

7 As| detail in section I1IF, St, Mary’s and CHH largely offer overlapping inpatient GAC services: over 90% of
commercially insured patients treated at one of the two hospitals receive a service offered by both hospitals.
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Outpatient services are not properly included in the same relevant product market as inpatient GAC
services. Although some services are offered on both an inpatient and outpatient basis, there is little
economic substitutability between inpatient and outpatient services, because the decision to treat a
given condition on an inpatient or outpatient basis is primarily driven by clinical considerations,
rather than price. Because clinical considerations are the primary, if not sole, determinant of whether
patients are treated on an inpatient or outpatient basis, neither health plans nor patients are likely to
switch to outpatient services in response to an inpatient services SSNIP. Therefore, substitution to
outpatient services would not make a price increase of 5% to 10% by a hypothetical monopolist of all
inpatient services (i.e., a SSNIP) unprofitable, and, therefore, outpatient services should not be

included in the same product market as inpatient services.

Another reason for analyzing outpatient services separately from inpatient services is that the
competitive structure of the outpatient services market, particularly the number and identity of
competitors, typically differs from the competitive structure of the inpatient GAC services market.
For example, outpatient services are also provided by outpatient facilities, such as Three Gables
Surgery Center.® As a result, the rationale for clustering inpatient services together does not indicate

that outpatient services should be clustered with inpatient GAC services.

In addition to analyzing acute inpatient services sold to commercial health insurers, [ also analyze the
effects of the proposed acquisition on a second relevant product market, the sale of outpatient surgical
services to commercial health insurers. The rationale for clustering outpatient surgical services
mirrors that for clustering inpatient services. | summarize my analysis of outpatient surgery

competition in section .G.

I.A.2. The relevant geographic market is no larger than the Four County Area
around Huntington

The relevant geographic market in which to analyze the effects of the proposed acquisition on market
shares and market concentration is no broader than the area comprising the three West Virginia
counties of Cabell, Wayne, and Lincoln, as well as Lawrence County, Ohio (the “Four County
Area™). Both CHH and St. Mary’s routinely analyze this area in their ordinary course of business. For

o R G R I S R

¥ Three Gables Surgery Center has four operating rooms and offers “outpatient surgical services in the fields of
anesthesiology, ENT (ear, nose. and throat), gastroenterology, orthopedic surgery, pain management, plastic and
reconstructive surgery, and podiatry.” It also renders a “limited set of inpatient services™ to a small number of patients.
PX0211 (Declaration of— (Three Gables), June 24, 2015, § 2) [hereinafier PX0211 (il (Three
Gables) Decl., June 24, 2015)]; Three Gables Surgery Center, “About Us,”
http://www.threegablessurgery .com/aboutus.cfml. Three Gables is managed by St. Mary’s Medical Management, which
is also a minority owner of the center. PX0211 - (Three Gables) Decl., June 24, 2015, 99 11-12).
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(19)  The hypothetical monopolist test. described in the previous section. also shows that the Four County
Area 15 an appropriate relevant geographic market. The key reason is that. in most circumstances.
patients have a strong preference for receiving care at a local hospital. This preference 1s apparent in a
wide variety of evidence in this case. including testimony. documents. and my econometric analyses.
Consider a demand for a 5% to 10% price increase. or SSNIP. by a hypothetical monopolist of all
GAC hospitals in the Four County Area. A health insurer active in the Four County Area would need
to reach an agreement with the hypothetical monopolist m order 1o offer its customers access to a
local hospital on an in-network basis. If the health insurer does not give in to the hypothetical
meoenopolist’s demand for a SSNIP. then a// of the mnsurer’s Fowr County Area enrollees would either
have to leave their home area entirely for o/f GAC inpatient services (confrary 1o consumers’ sirong
preference for local care) or pay much more out-of-pocket for out-of-network care (contrary to
consumers’ financial mterests). Either way—high patient out-of-pocket costs or patients having to
leave their local area for all GAC inpatient services—the result of not accepting the SSNIP would be
a health plan product that is unattractive to the large majority of employers and enrollees in the Four
County Area. This explains why an insurer would instead give m to a demand for a 5% to 10%
SSNIP by a hypothetical monopolist of all Four County Area hospitals: the alternative of having no
local hospital 1s even less attractive. Because msurers would give in to the SSNIP. the SSNIP would
be profitable and the Four County Area is. therefore, an appropriate relevant geographic market.

o

CHH and St. Mary’s also sometimes analyze market shares i broader geographie areas. often
ary™ service areas.
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(20)  Market participants, including executives from CHH and St. Mary’s, clearly recognize that, for most
services, patients strongly prefer to obtain care from local providers. For example, _

(21) Figure 2 illustrates patients” strong preference for local healthcare providers (here, hospitals). Each
pie chart in Figure 2 corresponds to a zip code located within the Four County Area (shaded in beige)
and a broad set of surrounding zip codes. The shading of the pie charts indicates the extent to which
commercially insured patients in each zip code selected (1) a hospital in Huntington (i.e., CHH or St.
Mary’s), (2) a hospital in Charleston, (3) a hospital in Ohio, (4) a hospital in Kentucky, or (5) some
other hospital. The size of each pie chart is proportional to the total number of inpatient discharges

from each zip code.

{22) The general preference for local care is evident in the visual distinctions between the hospital choices
of patients in the Four County Area (i.e., the relevant geographic market) and patients in the
surrounding areas. In the area including and around the City of Huntington, nearly all patients select a
Huntington hospital, as indicated by red and pink shading. In and around the City of Charleston, the
large majority of patients selects a hospital in Kanawha or Boone County, as indicated by green
shading, In Kentucky, most patients choose a Kentucky hospital, as indicated by light blue shading. In
the areas of Ohio north of Lawrence County, a majority of patients opts for an Ohio hospital, as
indicated by yellow shading. This pattern is a direct reflection of patients’ general, strong preference
for local hospitals. That is, if patients were relatively indifferent between nearby hospitals and
hospitals located 25 or 50 minutes away, then the shading of the various pie charts would consistently
reflect a more even mixture of blue, red, green, and yellow. However, with the exception of a small
number of zip codes on the fringes of the Four County Area, they do not."” The overall pattern shows
a geographical separation between the four areas and highlights patients’ preference for local

B 6
providers.'®
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In fact, there are no zip codes with significant amounts of blue, red, and green shading. Instead, a small number of zip
codes around the outer boundary of the Four County Area reflect a split between two geographic areas. This is entirely
consistent with the conclusion that patients prefer local providers. Only the minority of patients in intermediate areas
that are similarly distant from two cities show a pattern of splitting their admissions. If one of the three urban areas—

Ashland, Huntington, or Charleston—is closer to a given zip code than the other two, then the large majority of patients
from that zip code will select a hospital in the closer area.

s

o

There are some minor exceptions in the fringes of the Four County Area, such as in eastern Lincoln County. My
inclusion of these zip codes in the relevant geographic market is conservative in that it results in lower estimated market
shares.
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Figure 2. Locations of chosen hospitals, by patient zip code
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Source: 2014 hospital discharge data for KY, OH, and WV,

Notes: Data reflect commercially insured general acute care patients receiving inpatient treatment at short-term acute care
hospitals located in KY, OH, or WV, in overlapping DRGs offered by CHH and St. Mary’s (See Appendix F for the definition of
overlapping DRGs). The sample excludes transfers, court-ordered admissions, newborns, patients with ungroupable DRGs
981-999, and records with gender or age inconsistent with the diagnosis.

(23) Figure 2 also shows that my analysis of market shares and concentration is not qualitatively sensitive
to the precise boundaries of the relevant geographic market. If a small number of peripheral zip codes
were added or removed, market shares would not change significantly. For example, zip codes in the
easternmost part of Lincoln County could be removed, and/or the westernmost zip codes in Putnam
County could be included, and market shares would remain similar.

(24) My basic conclusion that the combined entity would have a very high market share is robust to any
economically sound alternative market definition. Indeed, even if the market were expanded to
include Ashland, Kentucky—which it should not be, as the Ashland hospitals are not reasonably
interchangeable with the two Huntington hospitals—the combined post-acquisition market share
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would still exceed 60%0. Market shares would only decline significantly 1if the geographic market were
improperly expanded to include both Ashland. Kentucky. and Charleston. West Virginia. The core
reason these areas are properly excluded from the relevant geographic market is that patients strongly
prefer local healthcare providers. From the perspective of an insurer seeking to offer an attractive
network to employers and individuals in the Four County Area, providers in outlying areas (i.¢..
outside the Four County Area) are not reasonably interchangeable with local providers. and so those
outlying areas should not be included in the relevant geographic market.

An insurer that attempted to market a network without any local hospital would be at a substantial
competitive disadvantage: it would be offering potential customers a product that requires a/l patients
to leave their local areas for o/l inpatient hospital services (or to face much higher payments for out-
of-network care). Health insurers have testified that they could not offer a viable health plan to
Huntington-area residents if their network lacked both Huntington hospitals. CHH and St. Mary’s."”
For example. [ ! -\ cma. stated. “Aema
would not have a viable. marketable health insurance product to offer Huntington-area residents if our
network excluded both Cabell and St. Mary's. even if that plan were significantly less expensive. To
market a viable health insurance product in the Huntington area. we need either Cabell or St. Mary’s
in our network.™'® This aligns with the empirical evidence showing that relatively few patients leave
the Four County Area for inpatient GAC services. and especially so for patients residing in the
mterior of the Four County Area.

Returning to the SSNIP test. a hypothetical monopolist of all Four County Area hospitals negotiating
with area commercial insurers would be able to threaten, if its SSNIP demand were not met. 1o
preclude access to any local hospital on an in-network basis. If the threat were executed. then o/l area
enrollees would be forced te leave their home area for inpatient care. Because hospitals located
outside the Four County Area are not closely substitutable with the hospitals inside that area. this
would result in a very low value health insurance product. Consequently. a comunercial insurer would
give i to the hypothetical menopolist’'s demand for a SSNIP rather than force all of its Four County
Area enrollees to leave the area for all mpatient services. That is. a hypothetical monopolist of all
Four County Area hospitals would be able to profitably impeose a SSNIP. Therefore. the Four County

Area 15 a relevant geographic market.

(Aetna), June 23. 2015, € 10) [hereinafter PX0210 § ‘Aeta) Decl..

Y PX0210 (Declaration o
June 23, 2015)]:

PX0203 (Declaration of (Cigna). Apr. 27. 2015.9 16

(Cigna) Decl.. Apr. 27. 2015)]:

PX0210 (Aetna) Decl.. June 23, 2015. 7 10).
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I.B. Direct analysis of competition between CHH and St. Mary's
corroborates the conclusion that the acquisition is likely to
substantially enhance market power and harm consumers

The likelihood of anticompetitive effects indicated by the structural evidence on market concentration
and market shares is reinforced by a substantial body of direct evidence that the proposed acquisition
would substantially lessen competition. By “direct evidence” [ mean evidence that (1) provides
insight into whether a merger is likely to substantially lessen competition but (2) does not require or
depend upon a particular relevant market definition or inferences from market shares and HHIs.

Analytic tools that do not require market definition in order to evaluate the competitive effects of a
merger provide an important complement to structural analysis of market shares and concentration.
First, in some cases, market participants exist along a continuum such that it is difficult to identify a
single, sharp boundary. In these cases, direct analysis provides reliable evidence of a merger’s likely
competitive effects that does not depend on how the market is defined. Second, it is possible in some
cases for market shares and HHIs to change significantly in response to a relatively small change in
the defined market. The results of a direct analysis—because they are not based upon a defined
market—are not subject to similarly large changes when the boundaries of the relevant market
change. Third, when the appropriate boundaries of the relevant geographic market are in debate, the
results of direct analyses can inform the question of which boundaries are more appropriate (i.e.,
whether the boundaries are constructed so as to include sellers who are close substitutes, or
reasonably interchangeable, with the merging parties and exclude sellers who are not)."” Fourth, direct
analysis is squarely focused on the central question in a merger case: whether the merging parties are
close competitors and whether other firms are sufficiently close competitors to make anticompetitive

effects unlikely.

Direct analysis and structural analysis are complementary approaches. Where, as in the case at hand,
both approaches generate consistent conclusions, the result is an even greater degree of confidence in

those conclusions than either approach would yield by itself.

As noted, direct analysis of competitive effects does not require defining a relevant geographic
market in order to evaluate the closeness of competition between CHH and St. Mary’s, or the
closeness of competition (or lack thereof) between those hospitals and other hospitals such as KDMC
and CAMC-Teays Valley. These questions can be answered directly by evaluating documents and

" “Evidence of competitive effects can inform market definition, just as market definition can be informative regarding
competitive effects. For example, evidence that a reduction in the number of significant rivals offering a group of
products causes prices for those products to rise significantly can itself establish that those products form a relevant
market. Such evidence also may more directly predict the competitive effects of a merger, reducing the role of
inferences from market definition and market shares. Where analysis suggests alternative and reasonably plausible
candidate markets, and where the resulting market shares lead to very different inferences regarding competitive effects,
it is particularly valuable to examine more direct forms of evidence concerning those effects.” Merger Guidelines. § 4.
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testimony in the record and through econometric analysis of data on the actual hospital choices of
patients. Both sources of evidence show that (1) CHH and St. Mary’s are, by far, each other’s closest
substitutes in the eyes of customers (health plans, employers, and patients/enrollees) and (2) other
hospitals (all located outside the Four County Area) are not close substitutes for CHH or St. Mary’s.
The high degree of substitutability between CHH and St. Mary’s is a clear indicator that the current
competition between them is strong. Combined with the evidence showing that other hospitals are not
similarly close substitutes, this provides strong evidence that the proposed acquisition will
substantially lessen competition and result in enhanced market power. The likely effects are to

substantially lessen both price and quality competition.

I.B.1. Diversion analysis shows that CHH and St. Mary’s are close competitors
to each other, but other hospitals are not

[ use diversion analysis to measure the degree of substitution between CHH, St. Mary’s, and hospitals
in the surrounding areas. Diversion analysis is a standard tool for evaluating the degree of
substitutability among firms.” Generally, the diversion from Hospital A to Hospital B is measured as
the estimated proportion of Hospital A’s patients who, were Hospital A to become unavailable, would
choose Hospital B. As the diversion between two firms is higher, those firms are more closely

substitutable, meaning they are closer competitors.

As shown in Figure 3, my analysis of diversions for commercially insured inpatient GAC patients
residing in a broad area corresponding to a 90-minute drive-time radius around Huntington highlights

the close substitution between the two Huntington hospitals;

m [f St. Mary’s were to become unavailable to its patients, 54% of them would instead select CHH.

®  [f CHH were to become unavailable to its patients, 48.5% of them would instead select St.

Mary’s.

20 “In some cases, the Agencies may seek to quantify the extent of direct competition between a product sold by one
merging firm and a second product sold by the other merging firm by estimating the diversion ratio from the first
product to the second product . . .. Diversion ratios . . . can be very informative for assessing unilateral price effects,
with higher diversion ratios indicating a greater likelihood of such effects.” Merger Guidelines, § 6.1.

Courts and the Commission have also cited diversion analysis as evidence indicating likely anticompetitive effects. In
the FTC’s recent challenge to a healtheare provider merger in Idaho, for example, the District Court relied on testimony
from the government’s economic expert on diversion rations between the two merging providers. Saint Alphonsus Med
Citr. — Nampa, Inc. v. St. Luke’s Health Sys., Nos. 12-cv-360, 13-cv-116, 2014 WL 407446, at **9-10 (D. 1daho Jan.
24, 2014). Similarly, in a hospital merger case in Ohio, the Commission found that diversion ratios and other record
evidence indicated that ProMedica was St. Luke’s closest substitute for many customers, n the Matter of ProMedica
Health System, Inc., Opinion of the Commission by Commissioner Brill, 46-47, available at

https://www fic.gov/sites/default/files/documents/public_statements/promedica-opinion-commission-commissioner-
julie-brill/120328promedicaopinion.pdf.
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m  The next closest substitute to CHH and St. Mary’s is KDMC i Ashland. Kentucky. Diversions to
KDMC are less than one-third of the diversions between the Respondents: 15.2% from CHH to
KDMC and 13% from St. Mary's to KDMC'.

s Diversions to other hospitals are lower sull. Diversion to Teays Valley Hospital and CAMC’s
three Charleston hospitals. raken rogether. are 13.5% from CHH and 11.8% from St. Mary's.
Diversions to the two Thomas Health hospitals. taken together. are about 5%.

These results show that CHH and St. Mary’s are close competitors. by far each other’s closest
competitor.” Tn contrast. all other hospitals are far less close competitors.

Figure 3. Diversion analysis shows that CHH and St. Mary's are each other’s closest competitors

Diversions FROM

Distance to Huntington in

: Diversions TO : : min. CHH St Mary's
Cabell Huntington Hospital 4 - 54.0%
St. Mary's Medical Center 7 48.5% -
King's Daughters Medical Center 24 15.2% 13.0%
CAMC (Charleston) 56 1.2% 92%
CAMC (Teays Valley Hospital) 36 23% 26%
Our Lady of Bellefonte Hospital 27 4.3% 3.8%
THS-Thomas Memonal Hospital 49 4 0% 3.3%
Pleasant Valley Hospital a7 12% 14%
THS-St. Francis Hespital 53 1.1% 1.7%
Holzer Gallipolis 57 13% 14%
All other hospitals - 10 9% 9.6%

Source:  2012-2014 hospital discharge data for KY, OH, and WV
Notes

{A] Diversions are based on all patients residing within 90 minutes of the Huntington City Hall (1.e_, are not imited to Four

County Area patients).

[B] Data reflect commercially insured general acute care patients receiving inpatient treatment at short-term acute care
hospitals located in KY, OH, or WV. The sample excludes newborns, transfers, court-ordered admissions, patients with
ungroupable DRGs 981-999, and records with gender or age inconsistent with the diagnosis

[C] CAMC (Charleston) includes CAMC's General, Memoarial, and Women and Children’s hospitals

Other measures of diversion further highlight the close competition between the two Huntington
hospitals. For example. among residents of the Four County Area. diversions between the two
hospitals are higher: above 65% in each direction ( see_Figure
22). Thus. nearly two-thirds of area patients who have one Huntington hospital as their preferred
hospital have the other Huntington hospital as their second choice. This is as expected. given patients’
strong preference for local providers. In contrast. the diversion ratios show that more distant hospitals.

1 These diversions are relatively high in comparison with diversions in other healtheare mergers and acquisitions that
courts i fecent years have found to violate Section 7 of the Clayton Act. See infra n.414.
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such as KDMC and CAMC are less attractive—i.e., not close substitutes for CHH and St. Mary’s—

for patients who live in areas closer to Huntington.

This diversion analysis is strongly consistent with evidence in the record indicating that CHH and St.
Mary’s view one another as their closest rivals. For example, in a September 2013 email to Standard
& Poor’s, Monte Ward, CFO of CHH, described St. Mary’s as “[CHH’s] main competitor for all

but [CHH’s] exclusive services.”” (Emphasis added.) Likewise,
p

R T T T SRR ¢ 11 s

Mary’s] strongest competitor for market share.”” (Emphasis added.) I discuss the direct
competition between CHH and St. Mary’s in more detail in section VI.C.

I.B.2. Willingness-to-pay analysis confirms that the acquisition will increase
bargaining leverage

The lack of local hospital competitors available to insurers post-acquisition highlights the source of
increased bargaining leverage that a combined CHH and St. Mary’s would obtain. As noted above,
within the Four County Area, nearly two-thirds of area residents who have one Huntington hospital as
their preferred hospital choice have the other Huntington hospital as their second choice. An
insurance product that did not include either CHH or St. Mary’s would be very unattractive to patients
in the Four County Area: patients either would have to leave the area entirely for a// GAC inpatient
services (contrary to their clear preference for local care in most cases) or pay much more out-of-
pocket for out-of-network care (contrary to their financial interests). For employers and individuals in
the Four County Area, such a product would have limited appeal at best, especially in comparison
with a product that does make one of the local hospitals available on an in-network basis. Post-
acquisition, instead of each facing a next best alternative that is a close substitute (each other), CHH
and St. Mary’s together would only face a next best alternative that is a distant substitute (a hospital
outside the Four County Area), resulting in a significant increase in their bargaining leverage post-

acquisition.

Reflecting consumers® preference for local healthcare, at present, every commercial insurer with
nontrivial enrollment in the Four County Area includes at least one of the two Huntington hospitals in
its network, and the large majority of enroliment is in plans that include both Huntington hospitals.
Absent the acquisition, were either of the two Huntington hospitals to demand unacceptably high
prices, insurers would still be able to provide local in-network access to hospital services by
contracting with the other Huntington hospital. (In a negotiation, a party’s best recourse is sometimes
referred to as the Best Alternative to a Negotiated Agreement, or BATNA; the better party’s BATNA,

2 pPX1007-001-002, at 001.

" RN
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the more bargaining leverage it will have. Pre-acquisition, insurers’ BATNA in the event of an
impasse with one Huntington hospital is to offer a network with the other Huntington hospital.)
Offering a network with just one Huntington hospital would result in a product that is less attractive
to consumers and employers than one that includes both hospitals. Nevertheless, the reduction in the
value of a network from excluding just one Huntington hospital is mitigated, because, by contracting
with the other hospital, a commercial insurer can still provide its enrollees with access to a local
hospital for the large majority of services. This ability to exclude one hospital while still having a
local alternative hospital in network provides insurers with a better alternative—i.e., a more attractive
BATNA—in contract negotiations with each of the two Huntington hospitals, and thereby leads to

lower prices.”!

The acquisition would change this. If the combined CHH-St. Mary’s were to demand higher prices,
insurers’ only alternatives would be (1) to accept the demand for higher prices or (2) to offer a
network that omits borh hospitals.” Offering a network without either CHH or St. Mary’s would
require all Four County Area patients to travel to outlying hospitals in Ashland, Kentucky; Teays
Valley; or Charleston for a/l in-network inpatient GAC care (or patients would have to make much
higher out-of-pocket payments for out-of-network care). These outlying hospitals are all roughly 25
to 60 minutes away from Huntington, and, as both qualitative and quantitative evidence show, they

are not close substitutes for the Huntington hospitals.

Thus, excluding both Huntington hospitals would result in a health insurance product that most
consumers would not find attractive, because it would not offer Four County Area residents in-
network access to local hospitals. Offering no local in-network hospital would sharply reduce the
value of commercial insurers’ network; that is, the value of insurers’ BATNA will decline sharply
post-acquisition. Because having neither Huntington hospital is significantly worse for insurers than
lacking just one Huntington hospital, the combined entity will have additional bargaining leverage to
demand higher prices from commercial insurers, and ultimately from consumers, post-acquisition. In
other words, the ability of the merged firm to force health plans into the unattractive position of
having no local in-network hospital will increase the combined entity’s bargaining power and allow it

to charge higher prices.

Although a health plan gains leverage from having a credible threat to exclude one hospital, negotiations need not, and
commonly do not, result in the actual exclusion of either hospital. As I explain in section TV.C, where both sides to a
negotiation have an interest in reaching agreement, the threat to exclude generally results in the health plan negotiating
more favorable pricing (but still coming to agreement) than it would were that threat less credible. Thus, while there are
in fact instances of a health plan excluding one of the two Huntington hospitals, the mere threat of exclusion generally
provides a health plan with leverage to demand lower prices.

* In the current discussion, | put aside the pricing provisions and other language in the Assurance of Voluntary
Compliance with the West Virginia Attorney General and the Letter of Agreement between CHH and Highmark West
Virginia. I address both in detail in section VII.
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Economists have developed tools for quantifying the leverage that hospitals have in negotiations with
health plans and how that leverage will change after a merger. One of the primary tools, which has
been used in both the economic literature and a number of recent hospital merger cases, is based on
measuring the “willingness-to-pay™ (WTP) that a hospital or a set of hospitals (i.e., a hospital system)
adds by joining a health plan’s network.”® Economic research has shown that hospitals and systems
with higher WTP can charge higher prices and earn higher profits.”’

Consequently, [ use WTP analysis as part of my evaluation of the likely competitive effects of the
proposed acquisition. Specifically, I conduct an econometric analysis to estimate the WTP for CHH
and St. Mary’s separately and for the two taken together (i.e., post-acquisition). I find that the
acquisition would increase WTP for the combined entity by approximately 60%. Peer-reviewed
economic research has shown that substantial WTP increases of this sort are associated with an ability

to increase prices.”

I.B.3. CHH and St. Mary’s are competitors, not complements

CHH and St. Mary’s are located only three miles apart, and both are general acute care hospitals that
offer a wide range of primary, secondary, and tertiary services. Over 90% of commercially insured
patients who went to one of these two hospitals received a service that both hospitals offer.
Nevertheless, the Respondents have argued, at least with respect to patients in the area in and around
Huntington, that CHH and St. Mary’s are each separately essential to commercial insurers’ hospital

networks, and that this makes them complements, not competitors.

In effect, the Respondents argue, by focusing on the small minority of currently non-overlapping
services, that each Huntington hospital is already a monopolist and, by extension, that neither is a
competitor to the other. This “complementarity” claim is incorrect and contradicted by an array of

evidence;

CHH and St. Mary’s offer similar services. Over 90% of commercially insured inpatients treated
at CHH or St. Mary’s receive a service offered by borh hospitals. (See section I1LF for details.)
That is, more than 90% of patients are able to choose either CHH or St. Mary’s. This makes the

® Cory Capps, David Dranove, and Mark Satterthwaite. “Competition and Market Power in Option Demand Markets,”
RAND Journal of Economics 34, no. 4 (2003): 737-58 [hercinafter Capps et al., “Competition and Market Power.”
(2003)]; Robert I. Town and Gregory Vistnes, “Hospital Competition in HMO Networks,” Journal of Health Economics
20, no. 5 (2001): 733-53 [hereinafter Town and Vistnes, “Hospital Competition” (2001)]: Gary M. Fournier and Yunwei
Gai, “What Does Willingness-to-Pay Reveal About Hospital Market Power in Merger Cases?” (working paper, Florida
State University, Tallahassee, 2007).

" Id. Related research by Professor Katherine Ho of Columbia University has established that having a network of
hospitals with higher WTP increases the demand for a health plan. Katherine Ho, “The Welfare E ffects of Restricted

" Hospital Choice in the US Medical Care Market,” Jowrnal of Applied Econometrics 21, no. 7 (2006): 1039-1079.
Id.
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two hospitals substitutes. i.¢.. competitors. and not complements. Overall. they are i fact close
substitutes. i terms of location. service offerings. and patients served.

= The Respondents” ordinary course-of-business documents recognize the high degree of service
overlap and routinely refer to each other as competirors or otherwise make clear that they are
competitors.

O

®  (CHH has targeted growing its cardiac and emergency volume. specifically at the expense of St.
Mary’s.

_ Artempting to gain market share at one another’s expense is what

competitors do.

m  Over the years. CHH and St. Mary’s have reached a number of agreements not to compete or to
limit the competition between them. particularly as relates to marketing activities. Efforts to limit
competition inherently show that competition exists.

I discuss these points and other evidence showing that CHH and St. Mary’s are in fact close
competitors m section VI.C. I also discuss the point that. in addition to services in which they have
similar shares. there are some service lines in which one hospital has a higher share than the other.

Page 18



(45)

(46)

Expert Report of Cory S Capps, PhD

Such share asymmetries do not imply that the hospitals are not competitors. Indeed. the record shows
that each hospital seeks to narrow such gaps when it is the one with the lesser share. That is
competition. Finally. there are some services. a distnct nunority of services (received by less than
10% of patients). that one hospital offers but the other currently does not. This fact does not make the
twa hospitals mto complements instead of competitors. It simply makes them somewhat less close
competitors. but still very close competitors. than they would be if they had an even higher degree of
overlap.

.C. Lessened quality competition and lessened price competition harm
consumers

The effects of reductions in quality competition on consumers. in their role as pattents, is self-evident.
Because patients directly experience the quality that hospitals offer. they benefit when hospital
quality is higher and are harmed when hospital quality is lower. Record evidence confirms that CHH
and St. Mary’s compete strongly on the basis of quality. Each hospital routinely monitors multiple
dimensions of quality. such as patient satisfaction metrics. patient safety metrics. and emergency
department waiting times. and takes action 1o identify and address areas for umprovement. Both CHH
and St. Mary's also evaluate their quality relative to each other. Both hospitals routinely advertise the
quality of care and service they offer. I review evidence on quality competition between CHH and St.
Mary’s i detail in section VILC.1. This quality competition benefits all patients. whether

commercially insured or covered by Medicare, Medicaid. or some other insurer.

Although patients do not directly pay the majority of the price when they receive hospital services—
that is instead paid by their insurer and/or their employer—price increases by hospitals do harm

consumers. That harm accrues through a variety of channels:

= Hospital price increases are borne immediately by self-funded employers because these
employers directly pay most of their employees™ healthcare costs while relying on health plans
and thurd-party admimstrators for the aray of associated administrative services.

®  Fully-insured employers will also suffer harm. because increased hospital prices cause the health

insurance premivs they pay to rise.

= Higher healthcare costs harm employees and their dependents because they lead employers to
reduce the share of the premium covered by the employer. reduce benefirs by increasing cost-
sharing. hire fewer workers. and’or offer coverage to fewer workers.
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s Economic research has also shown that, when insurance premiums rise, wages fall or grow more

slowly than they would otherwise.

® At the margin, higher insurance premiums driven by increases in the prices of hospital services
are likely to result in fewer individuals with insurance coverage.

Local employers in the Huntington area have explained the effects of higher healthcare costs on their

businesses and employees. For example,— of Adams Trucking

& Supply, Inc., testified as follows:™

Adams and our employees would be forced to pay any higher prices that result from
the merger to keep the combined Cabell/St. Mary’s in our health plan’s network. This
would likely come in the form of higher premiums for Adams and our employees,
and higher deductibles, copayments, and out-of-pocket expenses for our employees,
An increase in our employees’ out-of-pocket expenses could lead them to drop

supplemental health care coverage or delay routine medical care.

(48) _ for Wooten Machine Company, echoed this

(49)

concern:™
If Cabell increased prices after the merger, | believe that Highmark would likely pass
on its higher costs to us through higher premiums. Because there are no viable
alternatives to Cabell and St. Mary’s for our employees. we would simply have to
pay the higher premiums. In turn, Wooten would have little choice but to pass on
these increased healthcare costs to our employees through higher premiums,
deductibles, co-payments, and out-of-pocket costs.

l.D. The likely effect of the acquisition is to substantially lessen both
price and quality competition, and thereby to harm consumers

Economic research has shown that competition among hospitals promotes higher value healthcare,
which has both a price component and a quality component. CHH and St. Mary’s are strong, close
competitors to each other and no other hospital is a similarly close competitor. The proposed
acquisition will, therefore, substantially lessen competition. This leads to the question of how, if at
all, the substantial lessening of competition will be realized in the marketplace.

¥ PX0217 (Declaration of (Adams Trucking & Supply, Inc.), Aug. 20, 2015, 9 7) [hereinafter PX0217
@ (Adams Trucking) Decl., Aug. 20, 2015)].

* PX0212 (Declaration o (Wooten Machine Company), July 10, 2015, 4 8) [hereinafter PX0212 .
(Woaten Machine) Decl.. July 10, 2015)].
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In typical circumstances, when an acquisition substantially increases the market power of the
combining hospitals, the additional bargaining leverage will result in higher prices to commercial
health insurers. In the case at hand, the Respondents argue that three factors will restrict their ability
to increase price post-acquisition, for a number of years: (1) regulation of /ist charges (but not
negotiated prices) by the WVHCA, (2) the LOA between CHH and HMWYV, and (3) the AVC
between CHH and the West Virginia Attorney General. Collectively, I refer to these as the proposed
“behavioral remedies.” As I discuss in detail in Section VII.C, the proposed behavioral remedies are

unlikely to prevent harm to competition through both price and non-price effects.
1 evaluate the proposed behavioral remedies by analyzing two questions:

m Wil the behavioral remedies have the intended effect of restricting the Respondents’ ability to

increase prices post-acquisition?

m  If so, will the behavioral remedies preclude other adverse effects on the marketplace and

consumers, such as a lessening of non-price, or quality, competition?

[ first summarize the structure and main provisions of the behavioral remedies. I then explain why
economists are generally skeptical of behavioral remedies. Then, I explain why, if they are in fact
effective, the behavioral remedies will elevate the importance of quality competition such that the
adverse quality effects from eliminating competition between CHH and St. Mary’s are likely to be
greater than they would otherwise be. I then explain that, in practice, the behavioral remedies are
unlikely to replicate the benefits of competition even with respect to prices during the- year
term of the remedies. Finally, [ explain that, upon expiration of the remedies, the combined entity will
face no substantial behavioral restriction on its ability to increase price to area employers and
families. For these reasons, | conclude that the acquisition is likely to harm competition and

consumers, even if the behavioral remedies function as intended.

1.D.1. The behavioral remedies

There are three components of the behavioral remedies, which the Respondents argue will prevent
price increases.’® The first is long standing and not specific to the acquisition, while the other two are
the results of agreements entered into by CHH. I address these in detail in section VIIA.

Regulation of list charges by the WVHCA. All hospitals maintain a set of list charges. known as
the “chargemaster,” for each good or service that they offer. The list charges regulated by the
WVHCA do not reflect the actual prices paid for services rendered to most patients treated by a
hospital. In the commercial sector, actual payment amounts are determined in negotiations between
health plans and providers. The average list charges approved by the WVHCA do represent a ceiling,

Rl B S e T R
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or cap. on the prices that a hospital can charge a commercial insurer for inpatient or outpatient
services. Because most insurers currently have negotiated prices that are below the cap. regulation of

list charges does not preclude anticompetitive price increases.

Even where current negotiated prices are near the cap. the efficacy of list charges regulation will
erode over time if the WVHCA allows charges to grow sufficiently quickly over time.*® The
WVHCA has historically allowed CHH and St. Mary’s to increase their list charges by 4.00% to
5.75% per year (see Figure 42 in Appendix H).

The Letter of Agreement (LOA) between CHH and HMWYV.

s
=3

It is also possible that the WVHCA could be disbanded or lose some of its authority. as was proposed in legislation
introduced in January of 2015, West Virgimia Senate Bill No. 336. introduced on January 27. 2015, proposed to do just
fhiat. West Virginia Legislature. ~Senate Bill No. 336.” Jan. 27. 201 5 (A BILL to repeal [various sections of the West
Virginia code] . . . eliminating authority of the Health Care Authoriry 10 conduct rate review and set rates for hospitals . .
). See infran. 526,

57 The WVHCA does review contracts between conuercial nsurers and hospitals. However. an array of market
participants. including the Chairman of the WVHCA, have indicated that this review ensures that negotiated rates are
not foo lovw (from the perspective of the hospital), and that the WVHCA does not review whether or not negotiated rates
are too high. "WVHCA s review . . . helps protect hospitals from agreeing to unfavorable contract rates that fall
below their costs . . . If the negotiated rates are above the hospital’s costs . . . the WVHCA will approve the fully-
executed contract.” (Emphasis added. ) PX0215 - (WVHCA) Decl.. Sept. 1. 2015). 9 lﬁi,h

iR
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(60)  The Assurance of Voluntary Compliance (AVC) with the West V irginia Attorneyv General. CHH
and the Office of the West Virginia Attorney General (WVAG) signed the revised AVC on
November 4. 2015.* Under the AVC. the WVAG agrees not to oppose CHH's acquisition of St.
Mary’s,

(61)  The AVC includes several provisions that could restrict post-acquisition price increases. The AVC (1)
allows. for a period of 10 years. commercial insurers that have an “evergreen” contract with CHH or
St Mary’s to maintain whatever rate of annual price increases is specified in the applicable

5
=

Ed

<

4
o bed

4

*# PX1668-001-017 (I re Cabell Huntingron Hospital, Inc.’s Acquisition of St. May's Medical Center. *Assurance of
Voluntary Compliance.” Circuit Cowt of Cabell County. West Virginia. Nov. 4. 2015 [hereinafier PX1668-001-017
(November AVC})]).
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contracts:* (2) requires the combined entity to have an average operating margin of 4% or lower in
each three year period:™ (3) states that. during the first five years of the AVC. if an insurer’s contract
eXpires or is terminated. the combined entity cannot negotiate for a reduction in the discount off
charges specified in the prior contract:* and (4) creares a mediation and arbitration process in vears
six through eight of the AVC ™

[n addition. CHH agreed that. for 10 years. the combined entity would develop quality goals.
population health goals. community wellness programs. and a “Fully Integrated and Interactive™
clectronic medical records system. ™ It is to report to the WVAG annually on its efforts to achieve
those goals. These are activities that hospitals thronghout the country are already pursuing.”

None of the provisions in the AVC extend beyond the specified 10-year period. Thus. at the end of
- . the HMWYV LOA and the AVC will have expired and any restraint they imposed on the
combined entity"s pricing will have vanished.

Below. I overview the reasons why the behavioral remedies will not prevent substantial harm to
competition and consumers. even assuming they function as intended. T provide a detailed analysis of

the behavioral remedies in section VIL

1.D.2. Economic and practical considerations generally favor structural
remedies over behavioral remedies

For a variety of reasons. econonusts are generally skeptical of behavioral (or “conduct™) remedies.
The most fundamental reason is the recognition among economists. backed by extensive empirical
evidence. that competition outperforms regulation when it comes to promoting economic efficiency
and benefitting consumers. Mergers and acquisitions that substantially lessen competition. such as the
acquisition of St. Mary”s by CHH. reduce these benefits. This represents a real cost to society and
consumers that regulation cannot adequately remedy. See section VILB.

¥ PX1668-001-017. at 008 (November AVC. § 2(c)).

¥ PX1668-001-017. at 007008 (November AVC. § 2(b)).

' PX1668-001-017, at 008 (November AVC. § 2(d)).

¥ PX1668-001-017. at 008-009 (November AVC, § 2(d)). ("Thereatter. [during years 6 through 8]. CHH and SMMC
agree that they will negotiate the terms of all third party payor contracts in good faith and in the event of an impasse m
the contract negatiations lasting more than sixty (60) days that the third party payor may submit any disputes as to prices
and terms: (1) first 1o mediation ., ™).

* PX1668-001-017. at 009-010 (November AVC. § 3). A “Fully Interactive Medical Record System™ is defined as a
systent 1 which providers can “access patient health records electronically and instantaneously at either CHH or
SMMC.” PX1668-001-017 at 003 (November AVC. T 9),

54

Both hospitals today set and measure theniselves against quality goals.
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Unlike divestitures, behavioral remedies do not maintain competition at pre-acquisition levels,
Instead, behavioral remedies rely on regulation and supervision in an effort to mitigate adverse

competitive effects that would otherwise result.

However, behavioral remedies have a number of significant limitations. The market power created by
a merger may, as is very likely for CHH and St. Mary’s, outlast the duration of the remedy, meaning
that harm is delayed and not eliminated. Enforcement can be a challenge. A remedy that appears
promising may fail to identify loopholes, or the market may evolve in unexpected ways over the life
of the remedy. A remedy may embed unintended incentives.” Future regulators may not be as
informed as or share the same objectives as today’s regulators.™ In addition, some aspects of firm
performance cannot readily be quantified, which necessarily makes them more challenging to monitor
and modify through enforcement. Healthcare quality is more challenging to observe than price, and a
behavioral provision mandating a particular level of quality would be especially difficult to specify
and enforce. Consistent with this, the AVC does not include any quantitative quality-related metrics

that the combined entity must attain.

This is a central point: even if they succeed in restraining prices, the behavioral remedies cannot
protect consumers from the reduction in quality competition caused by the acquisition. In fact, as |
explain in section VII.C, when prices are restrained, the reduction in quality is likely to be greater
than it would otherwise be.

Moreover, putting aside these flaws, the behavioral remedies serve little real purpose in this case,
because merger-specific efficiencies from the proposed acquisition of St. Mary’s by CHH are likely
to be very small. Most of the potential benefits of the acquisition can be achieved through, among
other possible measures, a combination with one of a number of alternative buyers, none of whom are

close competitors to the Huntington hospitals.

For example, many states have applied rate of return regulation to public utilities. The basic logic of that approach was
to allow the utilities to realize a reasonable rate of return on capital investments. This, however, created an artificial
incentive for utilities to invest in capital. See Harvey Averch and Leland 1. Johnson, “Behavior of the Firm Under
Regulatory Constraint,” American Economic Review 52, no. 5 (1962): 1052-1069, and the discussion in Dennis Carlton
and Jeffrey Perloff, Modern industrial Organization, 3rd ed. (Reading, MA: Addison-Wesley, 2000), 670-78.

% See Harvey Averch and Leland L. Johnson, “Behavior of the Firm Under Regulatory Constraint, “American Economic
Review 52, no. 5 (1962): 1052-1069, and the discussion in Dennis Carlton and Jeffrey Perloff, Modern Industrial
Organization, 4th ed. (Reading, MA: Addison-Wesley, 2005), 707-12.
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1.D.3. Even assuming that the behavioral remedies forestall anticompetitive
price increases, the acquisition remains likely to harm competition and
consumers through lower quality, delayed price reductions, and eventual price
increases

Although far from certain, even assuming that the combined effect of the AVC, LOA, and WVHCA
will be to forestall post-acquisition price increases for a period of - years, the acquisition is still
likely to cause the following forms of harm to consumers:

w  Lessened quality competition. The substantial reduction in quality competition is likely to reduce
both the service and clinical aspects of healthcare quality relative to the levels that would
otherwise prevail. In fact, the likelihood of reduced competition leading to reductions in quality is
increased, not reduced, by the price-regulating aspects of the AVC, LOA, and WVHCA.

B Reduced ability to negotiate more favorable contractual terms. For reasons specific to the factual
circumstances in Huntington, there is evidence that some insurers might be able to negotiate more
favorable contracts if the acquisition does not occur. In particular,- insurers have contracts
that were jointly negotiated with CHH and St. Mary’s and that specify relatively high prices.
These insurers have sought in recent years to renegotiate these contracts to obtain more favorable

ferms.

B Price increases afier expiry. Prices are likely to rise substantially aﬁer- years, following
the expiration of the LOA and the AVC. In fact, the more effective the LOA and AVC are at
restraining prices prior during their respective terms, the greater will be the likely price increases

post-expiry.
I summarize these points below and I discuss each in detail in section VII.C,
I.D.3.a. Lessened quality competition

In this discussion, I assume that the combined effect of the WVHCA, LOA, and AVC would be to
maintain prices below the level that would prevail in the absence of any behavioral remedies—that is.
[ assume that there will be a meaningful cap on negotiated prices. Under this assumption, prices
between the combined entity and commercial health insurers are essentially regulated.

Economic theory and empirical evidence show that when prices are regulated, competition among
hospitals generally results in higher quality.”” Higher quality healthcare delivers tangible benefits to

7 Martin Gaynor, Katherine Ho, and Robert I. Town, “The Industrial Organization of Health-Care Markets.” Journal of
Economic Literature 53, no. 2 (2015): 235-84; and Martin Gaynor and Robert Town, “The Impact of Hospital
Consolidation—Update,” The Synthesis Project, Robert Wood Johnson Foundation, June 2012, available at
http:/fwww.rwif.org/content/dam/farm/reports/issue_briefs/2012/rwjf73261 [hereinafter Gaynor and Town, “The Impact
of Hospital Consolidation—Update™]
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society through lower mortality rates, fewer hospitalizations, and better health outcomes. The core
mechanism underlying this positive relationship between competition and quality is that, so long as
the price fixed by regulation exceeds a hospital’s incremental cost of treating additional patients, a
hospital will earn profits by attracting more patients. With prices fixed, the primary way that a
hospital can attract additional patients is to improve quality. Therefore, with regulated pricing,
hospitals have a stronger financial incentive to provide high quality when they face more competition.
Conversely, hospitals that face little competition have a weaker financial incentive to provide high

quality because doing so is less necessary to maintaining or growing patient volume.

Regulated prices. In a recent survey article, Gaynor, Ho, and Town (2015) explained the incentives

that prevail under fixed pricing:*®

A standard result in models with administered prices is that non-price (quality)
competition gets tougher in the number of firms, so long as the regulated price is set
above marginal cost. Firms facing tougher competition will increase their quality in
order to attract (and retain) consumers. This result is essentially the same as in
models of industries with regulated prices (e.g. airlines, trucking) from a number of

years ago.

I review the empirical literature on hospital competition and quality in more detail in Section 1V.C.4.
Consistent with economic theory, most studies that examine this relationship find that, when prices
are fixed by regulation, greater hospital competition is associated with Aigher quality. The proposed
behavioral remedies, if they are effective, will be similar or tantamount to price regulation, making
this result of particular importance. Specifically, insofar as prices are effectively regulated, the likely
reduction in quality that will result from eliminating quality competition between CHH and St.

Mary’s will be greater, to the detriment of patients.

Market determined prices. When prices are determined by market forces, the relationship between
competition and quality is more complex. If firms can gain additional volume either by lowering price
or by improving quality, economic theory does not provide a definitive prediction as to which will
prevail: lower prices, higher quality, or some combination of the two.”” Therefore, when prices are
market determined, the net effect of competition on quality is an empirical question. A growing body
of economic research has examined this question and the majority of that research finds that greater

competition also increases quality when prices are market-determined.

*® Martin Gaynor, Katherine Ho, and Robert J. Town, “The Industrial Organization of Health-Care Markets,” Journal of
Economic Literature 53, no. 2 (2015): 243.

¥ OFf course, where prices are market-determined, an anticompetitive merger will harm consumers through the mechanism
of higher prices, in addition to potential adverse effects on quality.
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A 2006 survey article sponsored by the Robert Wood Johnson Foundation summarized the empirical
literature on the relationship between hospital competition and quality when prices are market-

determined:®

Although the results of the literature are mixed, a narrow balance of the evidence and
the evidence from the best studies indicates that hospital consolidation more likely
decreases quality than increases it, (Emphasis added.)

In 2012, the Robert Wood Johnson Foundation published an update that confirmed the finding of the
2006 survey:”’

1. “At least for some procedures, hospital concentration reduces quality.”

2. “Competition improves quality where prices are market determined, although the evidence is

mixed.”

The aforementioned 2015 survey by Gaynor, Ho, and Town provided a further review of the
economic literature and reached a consistent conclusion:*?

We now turn to econometric studies of competition and quality where prices are
determined in the market. . . . The results from settings with market determined prices
are decidedly more mixed than the literature that focuses on quality in administered
price settings. Also, credible identification of the impact of competition on quality is
more challenging. Nevertheless, the evidence indicates that increases in
competition improve hospital quality. (Emphasis added.)

Thus, empirical research indicates that a merger that substantially reduces competition is likely to
reduce healthcare quality relative to the levels that would otherwise prevail. This is so whether prices
are set by regulation or market determined, but the adverse effect quality is likely to be stronger when
prices are regulated. Thus, if the proposed behavioral remedies succeed in constraining price, the
reduction in quality competition caused by the acquisition is likely to be magnified, to the detriment
of patients. On the other hand, if the proposed behavioral remedies do not succeed in constraining
price, then the acquisition is likely to result in higher prices, as well as reduced quality (quality effects

“ Wiliam B. Vogt and Robert J. Town, “How Has Hospital Consolidation Affected the Price and Quality of Hospital
Care?” RWJF Research Synthesis Report No, 9, Robert Wood Johnson Foundation, Feb. 2006, 11, available ar
hnp:f/mvw.rwjf.org/contenL/dam/farm/rcporls/issueubriefs/2006/rwj f12056/subassets/rwjf12056 1 [hereinafter Town
and Vogt, “How Has Hospital Consolidation Affected the Price and Quality of Hospital Care?”]. In a 2012 update to this
survey, Martin Gaynor and Robert Town reiterated the prior finding that most studies find evidence that hospital
competition improves quality. See, Gaynor and Town, *“The Impact of Hospital Consolidation—Update.”

" Gaynor and Town. “The Impact of Hospital Consolidation—Update,” 34,

2 Martin Gaynor, Katherine Ho, and Robert I. Town, “The Industrial Organization of Health-Care Markets.” Journal of
Econamic Literature 53, no. 2 (2015): 249,
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may be smaller in magnitude in this circumstance). Likewise. the acquisition 1s likely to have adverse
effects on both price and quality upon expiration of the LOA and AVC.

1.D.3.b. Reduced ability to negotiate more favorable contractual terms

As explamed above. the AVC contains a provision prohibiting CHH from ternunating “evergreen”
contracts in place with certain insurers. Although this may allow these insurers to maintain their
current contracts for the 10-year duration of the AVC. that does not preserve the value of competition
if some commercial insurers would have negotiated more favorable terms but-for the acquisition. In
cvaluating whether a merger is likely to cause anticompetitive price increases. the appropriate
comparison is between (1) the price level that would prevail but-for the merger and (2) the price level
that would prevail post-acquisition. In this case. there are specific reasons fo expect that some msurers
could negotiate more favorable pricing if CHH and St. Mary's remain compettors.

Specifically. _ contracts in place today were negotiated jointly in the late 1990s and early
2000s through a physician hospital organization (PHO) known as Tri-State Health Partners. whose
largest hospital members were CHH and St. Mary's.% Under these contracts. members of Tri-State
Health Parters are reimbursed on a percent-of-charges basis. and the percentage discount is
relatively small. 5%.*" Absent the acquisition. competition between CHH and St. Mary's may enable
these insurers to negotiate more favorable terms. Before CHH and St. Mary’s began discussing a
potential me;'gcx;_ insurers with these PHO contracts had sought to renegotiate their
contracts and obtain better terms.®

Al hospitals maintain a set of list charges for their services: this list is commonly known as a chargemaster. Under a

percent-of-charges contract. the paynient owed for a given patient's care is equal to specified percentage of those list
charges. For example. if list charges are $20,000 and a “percent-of-charges™ contract specifies payment equal to 75% of
charges (i.e.. a discount of 25%). then the actual payment owed 15 $15.000. The \'aﬁonsﬂ contracts, which
are percent of charges contracts. are listed in infra n. 467.
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Even though previous attempts by these insurers to negotiate better contractual terms have not
succeeded to date, absent the acquisition that possibility remains an ongoing threat to CHH and St.
Mary’s. With the acquisition, that threat is substantially reduced, if not eliminated entirely: as noted,
when they negotiated together in the past through the Tri-State Health Partners PHO, CHH and St.
Mary’s were able to negotiate contracts with very low discounts (i.e., high negotiated prices). The
acquisition generates similar relative bargaining positions as the PHO (i.e., CHH and St. Mary’s
negotiating together as a unit) and, accordingly, makes price improvements less likely. The AVC does
not prevent this mechanism—that is, higher prices through the maintenance of contracts with small

discounts—of harm from lessened competition.

1.D.3.c. Price increases after the expiration of the AVC and the LOA

After the -year term of the AVC and LOA, customers will face the combined entity with no
behavioral constraint except that imposed by the WVHCA’s regulation of list charges. However, the
WVHCA regulates hospitals’ list charges, not their actual, negotiated prices. Thus, when the AVC
and LOA expire, there will be little to prevent the combined entity from exercising its market power
and increasing prices to commercial insurers. At that time, it is very likely that the combined entity
will still possess a substantial degree of market power because it is very unlikely that, even. years
from now, there will be an additional general acute care hospital in Huntington or even the Four
County Area. Thus, even if they are fully effective during their terms, the AVC and LOA would only

serve to delay price increases, not eliminate them.

L.E. Entry into the inpatient hospital services market sufficient to offset
the harm of the proposed acquisition is unlikely in the short term and
for the foreseeable future

In order for entry to mitigate anticompetitive harm, it must be “timely, likely. and sufficient in its
magnitude, character, and scope.” However, entry into the inpatient GAC services market generally

requires extensive planning and is time consuming, difficult, and costly.

As an example of the high degree of entry barriers, CAMC has undertaken expansion projects, but
those “required several years and many millions of dollars to complete.” In one instance, CAMC
Memorial Hospital received state approval to add 48 inpatient beds in 2012. Construction began in
20135, and the hospital expects to complete the project in 2016 at a total cost of $30 million. The time
span between receipt of state approval and the projected opening was about four years, and CAMC

% Merger Guidelines, 0
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likely expended significant time and effort in order to receive that approval. meaning that the total
time from conception to completion was likely substannally longer than four years.”’

In addition to the intrinsic time and expense required to plan and construct a new hospital. the state
approval process in West Virginia further decreases the likelihood that a new hospital would be
constructed in or near Huntington. Specifically. West Virginia is a Certificate of Need (CON) state.
which means that healthcare facilities must receive state approval for expansions of. or investments
in. services entailing expenditures in excess of $3.1 million 8

For these reasons. entry that is timely and sufficient to replace the competition the proposed
acquisition would eliminate is extraordinarily unlikely. I am not aware of any evidence or testimony
indicating that any entity has started the process of entering the GAC hospital services market in the
Four County Area. or even expressed an intention to do s0.% Thus. not only is entry in the Four
County Area by a new GAC hospital unlikely over the next several vears. entry is unlikely for the
foreseeable future.

This means that. when the agreements with HMWYV and the WVAG expire in- years, it is
unlikely that there will be an additional. new hospital competitor in the Four County Area. From that
point onward. there will likely be only a single hospital in the Four County Area—the combined
CHH and St. Mary's—and 1t will not be constrained by the HMWYV and WVAG agreements.

|.F. Efficiencies

I'was not asked to evaluate potential cost savings or quality improvements that might be associated
with the proposed acquisition. Other experts have analyzed the Respondents’ claimed cost and quality
efficiencies. Both experts focus in large part on the analyses and claims presented in a study
performed on behalf of the Respondents by a consulung firm. The Camden Group. That study is
titled. "Business Plan of Operational Efficiencies™ (BPOE).”°

& PX0214 (Declaration of (CAMC Health System. Inc. and Charleston Area Medical Center). Aug. 19,
2015. 9 16) [hereinafter PXO2 (CAMC) Decl.. Aug. 19, 2015)].

% W.Va. Code §16-2D: West Virgnia Health Care Authority. ~Certificate of Need.™
hitp: wwiwvheawv. gov certificateotneed Pages detault.aspx.

69
In 2012, St. Mary’s opened a location in Ironton. Ohio. that provides emergeney services. as well as outpatient
laboratory and imaging services. but this location does not offer patient services. St, Marv's Medical Center. “Ironton
Campus.” https: www st-marys.org centers-services SEIMArys-1ronton-campus:

7 N " » T A ; : .

®  PX3000-001-142 (The Camden Group. “Busimess Plan of Operational Efficiencies. Final Working Report.” Nov. 12,
2014).
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(91)  With respect to cognizable cost savings, | understand that Dr. Thomas Respess, a Principal Economist
at Baker & McKenzie Consulting, has reached the following central conclusions:”"

®  Many of the Respondents’ claimed savings are speculative and unsubstantiated.

B Many claimed cost savings are not merger-specific because they could be achieved by each
hospital on its own or through a different acquisition, affiliation, or combination.

®  The Respondents’ claimed costs savings omit important sources of expenditures that would likely
be incurred over the course of the acquisition and beyond. —

(92)  Dr. Respess’ overall conclusion is that “cognizable net recurring annual savings from the proposed

transaction will likely be exceeded by the offsetting costs, and no net efficiencies should be credited
0172

to the proposed transaction.

(93)  With respect to cognizable quality improvements, | understand that Dr. Patrick Romano, Professor of
Medicine and Pediatrics at the University of California Davis School of Medicine, has reached the

following high level conclusions:”

®  There is no basis in the empirical literature on hospital competition and quality or hospital
mergers and quality to support a presumption that hospital mergers are likely to enhance quality

and it is also possible for hospital mergers to lower quality.

m  CHH and St. Mary’s do not provide systematically different levels of quality such that the
acquisition would be likely to improve the lower performing hospital’s quality.

®  Claimed efficiencies related to improvements from consolidating services, sharing electronic

medical recordsystems. o | - '

speculative, unsubstantiated, and potentially attainable without the merger.””

®  Many of the Respondents’ claimed quality improvements are activities that do not require a
merger or acquisition or that each hospital could achieve through an alternative merger or
affiliation.

B Some potential benefits that derive from service consolidations and related volume increases in

those services could be facilitated by the two hospitals’ proximity and, thus, could be dependent
upon the acquisition. However, several factors limit these potential benefits. First, in the specific

" Inre Cabell Huntington Hospital, Inc., No. 9366, Expert Report of Dr. Thomas S, Respess 111 (Feb. 2016).

7 Id., 9 14
7 Inre Cabell Huntington Hospital, Inc., No. 9366, Expert Report of Dr. Patrick Romano (Feb, 2016).

" gL
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service lines with a demonstrated volume-outcome relationship, existing asymmetries between
CHH and St. Mary’s reduce the size of potential benefits. Second, the proposed service
consolidations may not occur and may not deliver benefits if they do. Third, there are alternative
measures to “increase program volume or to ensure that clinical team members maintain their
skills and experience.””

Dr. Romano’s overall conclusion with respect to quality is that “[i]n general . . . the claims in the

BPOE are speculative and not well substantiated.”®

Although I do not analyze cost savings or quality effects in detail, I do review economic principles
that should apply in weighing (1) the likely harms from a merger that creates or enhances market
power against (2) potential efficiencies, including cost and/or quality enhancements, from the

acquisition.

I.LF.1. Merger-specificity

In some cases, a specific merger or acquisition may be likely to result in cost savings, quality
improvements, or other efficiencies. However, any such efficiencies that could reasonably be
obtained through means that do not lessen competition to the same extent are not properly considered
as an offset to any competitive harm from a merger. The Merger Guidelines explain this as follows:”’

The Agencies credit only those efficiencies likely to be accomplished with the
proposed merger and unlikely to be accomplished in the absence of either the
proposed merger or another means having comparable anticompetitive effects.
These are termed merger-specific efficiencies. (Emphasis added.)

The logic behind this is straightforward: crediting efficiencies that are not merger-specific could
result in illogically incurring a loss of competition for the purpose of facilitating cost savings that
would likely occur even without the proposed merger. Generally, there are two ways that an
efficiency could be not merger-specific. The first is an efficiency that could be achieved by one or
both of the combining parties without a merger—for example, creating private rooms or changing
nurse staffing policies likely would not be merger-specific. The second is an efficiency that could be

P, q15.

" 1d, 912

T Merger Guidelines. § 10. Another consideration is that any improvements must be sufficiently large in comparison to
the anticompetitive effects, because trading a large reduction in competition for a minor improvement is unlikely to be
socially efficient. /d. (“The greater the potential adverse competitive effect of a merger, the greater must be the
cognizable efficiencies, and the more they must be passed through to customers. for the Agencies to conclude that the
merger will not have an anticompetitive effect in the relevant market. . . . In the Agencies’ experience, efficiencies are
most likely to make a difference in merger analysis when the likely adverse competitive effects, absent the efficiencies,
are not great.”).
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achieved by combining with some other entity that does not present the same degree of harm to

competition.

I discuss merger-specificity and alteratives to the proposed acquisition by CHH in section VIII. I
focus primarily on alternative purchasers. because in the specific case at hand it is near certain that St.
Mary’s will experience a change in control (the Pallottine Missionary Sisters. the sponsors of St.
Mary’s. no longer wish to operate the hospital) and because there are nul tiple suitors.

I.F.2. There are muitiple credible and willing alternative acquirers of St. Mary’s
who would not similarly lessen competition

In the case of St. Mary’s. there are other means to achieve the claimed efficiencies that would not
have comparable anticompetitive effects. In response to the request for proposals (RFP) issued by the

Pallottine Health Services (PHS). PHS received bids ﬁ'om—_ LifePoint Health. and

' ,

B - <!l o bids from Bon Secours Health System (the parent of OLBH). Cabell
Huntington Hospital. Charleston Area Medical Center, and Thomas Health System for St. Mary’s

- = Alrhouoh_ bidders operate hospitals that serve a small number of patients from

the Four County Area. they are not close competitors to St. Mary’s. as indicated by their low market
shares, small diversion ratios. and other record evidence. Thus. none of these alternative bidders

presents comparable anticompetitive effects.

"As of the time of their declarations.
CAMC and Bon Secours indicated that they may still be interested in acquiring St. Mary’s should the

acquisition by CHH not close %

St. Joseph’s Hospiral has already been acquired by United Hospital Center. United Hospital Center. "St. Joseph's.” news
release. Oct. 6. 2015, http: www.uhewv.org news-detail php2pr id=250,

_

£ px0223 (Declaration o {(Owr Lady of Bellefonte Hospital). Aug. 10. 2015, € 13) [hereinafter PX0223
(OLBH) Decl.. Aug, 10. 2013)]. ("I expect that Bon Secours may posﬂbl}, be mtexestcd m purchasing St. Mary's
should the proposed wcqmsmon by Cabell fall through.™): PX0214 (CAMC) Decl.. Aug. 19, 2015, € 18).
("CAMC remains interested in purchasing St. Mary™s and would consider renew g its offer should the proposed

acquisition by Cabell fall through ™)
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..G. The acquisition is also likely to substantially lessen competition
with respect to outpatient surgical services

Outpatient surgery, or ambulatory surgery, refers to surgical procedures that do not require an
overnight stay in a hospital. Outpatient surgery is provided in hospital outpatient departments
(HOPDs) as well as in free-standing ambulatory surgery centers (ASCs).* Outpatient surgical
services sold to commercial health insurers constitute a second relevant product market in which to
assess the competitive effects of the proposed acquisition of St. Mary’s by CHH.*

As with inpatient services, the hypothetical monopolist test shows why this is an appropriate relevant
product market. A SSNIP by a hypothetical monopolist of all outpatient surgery services would not
be thwarted by substitution to inpatient care or by substitution to lower acuity care sites, such as
physician offices or urgent care centers. Inpatient services would not constrain the hypothetical
monopolist, because the price difference between inpatient services and outpatient surgery is
substantially greater than the hypothesized 5% to 10% SSNIP. Thus, it would not be rational for a
commercial insurer, in response to such a SSNIP, to substitute towards inpatient care because doing
so would only further increase its expenditures. In other words, inpatient care is not an economic

substitute for outpatient surgery services.*

Substitution to lower acuity care sites would also not render a SSNIP unprofitable, because such
providers are not clinically appropriate care sites for most or all outpatient surgery services,
Specifically, I analyze services that meet the “narrow” definition of outpatient surgical services as
defined by the Healthcare Cost and Utilization Project (HCUP): “[a]n invasive therapeutic surgical
procedure involving incision, excision, manipulation, or suturing of tissue that penetrates or breaks
the skin; typically requires use of an operating room; and also requires regional anesthesia, general
anesthesia, or sedation to control pain.”® Among other factors, lower acuity sites of care generally do

not have operating rooms.

Accordingly, outpatient surgical services constitute a relevant product market, because other services
are, whether for economic or clinical reasons, not reasonably interchangeable.

2 Karen A. Cullen, Margaret J. Hall, and Aleksandr Golosinskiy, Ambulatory Surgery in the United States, 2006, vol. 11
National Health Statistics Reports, Revised (National Center for Health Statistics, 2009). 1-2.

8 Centers for Medicare and Medicaid Services. “Are you a Hospital Inpatient or Qutpatient?” May 2014, available at
https://www medicare.gov/Pubs/pdf/1 1435 pdf. In addition to surgery, outpatient services include emergency room
visits, laboratory tests and pathology services, radiology services, endoscopy, and other ancillary services. In my
analysis in this section, I focus solely on outpatient surgery.

¥ As discussed above, another reason to analyze outpatient services separately from inpatient services is that the
competitive structure of the outpatient services market, particularly the number and identity of competitors, typically
differs from the competitive structure of the inpatient GAC services market,

¥ Healthcare Cost and Utilization Project, “Surgery Flag Software,” 2015, https://www.hcup-
us.ahrq.gov/toolssoftware/surgflags/surgeryflags.jsp.
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As with inpatient services. the appropriate relevant geographic market in which to analyze the effects
of the acquisition is no broader than the Four County Area. Most commercially insured patients who
reside in the Huntington area receive routine outpatient care close to where they work or live and

generally do not travel outside of the Huntington area to receive that care.®®
g ¥ g
— at Three Gables Surgery Center (Three Gables.

which is located across the Ohio River from Huntington. in Proctorville. Ohio). testified that “patients
generally prefer to receive routine inpatient and outpatient care close to their home or workplace™ and
that patients who seek care at Three Gables typically live or work near the hospital ¥’

Consequently. a hypothetical monopolist of all outpatient surgery providers in the Four County Area
would be able to profitably impose a SSNIP because a commercial insurer’s only alternative to
acceding to the SSNIP would be to send al/ patients to facilities located outside the area for all
outpatient surgery (or to pay much more out-of-pocket for out-of-network care). Doing so would
directly contravene patients” general strong preference for receiving care locally and would result in a
sharply less attractive health insurance product. which is worse for the insurer than acceding to the
SSNIP.

As with inpatient services. the proposed acquisition will substantially increase concentration in the
already concentrated outpatient surgery market:

= In 2014, the most recent year for which data are available. CHH and St. Mary’s had respective
shares of 34.8% and 30.4%. respectively. for a 65.2% post-acquisition market share.

= The HHI would increase by more than 2.000 points. from 2.309 to 4.425. This far exceeds the
level at which a market is deemed to be highly concentrated. Both the increase in concentration
and the post-acquisition level of concentration significantly exceed the threshold at which
miergers are presumed likely to substantially lessen competition.*®

% px0209 {Aetna) Decl.. June 4. 2015, ¥ 5) ("members typically receive primary and secondary inpatient.
atient, and physician services close to their home or work™):

{Wooten Machine) Decl.. July 10, 2015.9 5) ("people 1n Huntington prefer to seek routine hospital care, such as general
surgery or delivering a baby. close to home™):

P (Cigna) Decl., Apr. 27, I015.917)
(“patients prefer to receive mpatient and outpatient services close to home because doing <o is more convenient for them

and their families™). In a subsequent declaration. Mr.! clarified that this observation was based on his general
experience in the industry and not on any specific analysts or data related to CHH or St. Mary’s. PX4162 (Declaration of
_ (Cigna). Feb. 16. 2016. ¥ 6) [hereinafter PX4162 (Cigna) Decl.. Feb. 16. 2016})].

px0211 [ (Thuee Gables) Decl . June 24. 2015. € 10).

Merger Guidelmes. § 5.3, “Mergers resulting in highly concentrated markers [(i.e.. with an HHI above 2.500)] that
wvolve an inerease in the HHI of more than 200 points will be presumed to be likely to enhance market power.”

87
88
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®  The post-acquisition share of 65.2% is based on conservatively treating Three Gables as an
independent competitor. In fact, St. Mary’s and Three Gables have a “close business

relationship.”®

® If [ treat Three Gables as part of St. Mary’s, and thus part of the combined entity, St. Mary’s pre-
acquisition share would be 38.5% and the post-acquisition share would be 73.3%, closely in line
with the post-acquisition share of 76.2% for general acute care inpatient services. The HHI would
be nearly 6,000,

Regardless of whether Three Gables is properly viewed as part of St. Mary’s, the combined entity
would own the two largest outpatient surgery facilities physically located within the Four County
Area, and would exert significant control over the only other facility in that area, the much smaller
Three Gables. Given Three Gables’ close relationship with St. Mary’s, CHH and St. Mary’s will face
little or no independent competition in the market for outpatient surgical services in the Four County
Area after the acquisition. As with GAC inpatient services, CHH and St. Mary’s are each other’s
closest competitor and no other facility is a similarly close competitor. Thus, CHH’s bargaining
leverage in negotiations with commercial health plans is likely to increase substantially after it
acquires St. Mary’s. Consequently, the acquisition is likely to substantially lessen price and quality
competition with respect to outpatient surgical services.

Finally, it is unlikely that outpatient surgery entry into the Four County Area would occur in a timely
manner or at a sufficient scale to replace the competition eliminated by the acquisition. Although not
as extensive as opening a general acute care hospital, opening an outpatient surgery center also
requires substantial time and capital resources, As- testified, it took four years for the
comparatively small Three Gables to enter the market, including two years of pre-planning and two
years of construction, and the owners borrowed $6 million to finance the project.” In addition, CON
laws in West Virginia apply to outpatient facilities and services, including ambulatory surgery

CC]’]IBI’S.gl

¥ That relationship includes the following: (1) a St. Mary’s entity. St. Mary’s Medical Management (“SMMM™), manages
Three Gables; (2) the CEO of Three Gables is employed by SMMM:; (3) SMMM owns 10% of Three Gables: 4
SMMM appoints one of Three Gables Board of Managers; and (5) SMMM “negotiates contracts with health plans on
behalf of Three Gables.” PX0211 (il (Three Gables) Decl., June 24, 2015, 99 | 1-13).

* px0211 (M (Three Gables) Decl., June 24, 2015, 4 8).

*' W. VA Code §§ 16-2D-2(j), 16-2D-3,
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Introduction

[n 2006, the Synthesis Project published a research synthesis on the impact of hospital
mergers on prices, costs and quality of care (38). Since that time, the literature has
expanded a great deal. We review those subsequent findings in this Synthesis Update.
In particular, we focus on the impact of hospital mergers on prices and quality, and
introduce a review of the evidence on physician-hospital consolidation (absent from
the 2006 synthesis). The Patient Protection and Alfordable Care Act (ACA) promotes
Accountable Care Organizations (ACOs) and the bundling of payments across
providers for an episode of care (“bundled payments”). Both of these features of the
ACA encourage consolidation between hospitals and physician practices, which in fact
has recently accelerated.
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SUMMARY OF KEY FINDINGS

= Hospital consolidation gener-

ally results in higher prices.
This is true across geographic
markets and different data
sources. When hospitals merge in
already concentrated markets, the
price increase can be dramatic,
often exceeding 20 percent.

Hospital competition improves
quality of care. This is true under
both administered price systems,
such as Medicare and the English
National Health Service, and
market determined pricing such
as the private health insurance
market. The evidence is more
mixed from studies of market
determined systems, however,

Physician-hospital consoli-
dation has not led to either
improved quality or reduced
costs. Studies find that consoli-
dation was primarily for the
purpose of enhanced bargaining
power with payers, and hence
did not lead to true integration.
Consolidation without integration
does not lead to enhanced
performance.

What is the relationship between hospital consolidation

and prices?

Increases in hospital market concentration lead to increases in the price
of hospital care.! This finding is consistent with the conclusion of the 2006 synthesis,
Since the 2006 report, several econometric studies have revisited the relationship
between price and hospital concentration, using data {rom a variety of sources, thereby
expanding the geographic scope of the evidence base. The prior evidence came almost
exclusively from California. The more recent evidence cames from more states (Florida,
Massachusetts) and from the entire United States (see Table 1). Ultimately, increases

in health care costs (which are generally paid directly by insurers or self-insured
employers) are passed on to health care consumers in the form of higher premiums,
lower benefits and lower wages (see, e.g., Baicker and Chandra (4)).

Table 1: Summary of hospital concentration studies since 2006

Author/ Location Time frame

Year of data of analysis Resuits

Akosa Antwi CA 1009-2005 Prices increased twofold over period and growth

et al. (2009) is highest in monopoely markets; however, changes
in market concentration are not associated with
differential price growth.

Dranove et al. CA 1990-2003  The association between hospital concentration and

{2008} & FL price increased during the 1990s and leveled off
during the 2000s.

Melnick CA 1999-2003 Hospital concentration is positively associated with

and Keeler price growth; hospitals in large systems experienced

(2007) higher price growth.

Moriya et al. us 2001-2003 Insurer concentration is negatively associated

(2010) with hospital prices: hospital price/concentration
relationship is insignificant.

Wu (2008) MA 1980-2002 Hospitals for which a rival hospital closed experienced

a price increase relative to controls.

' |Hospital concentration measures the axtent to which a market is dorninated by a few (or one) hospitals. All else
equal, the higher the market concentralion, the less vigorous is the resulting price competition. Consolidation within a
market (e.g., via mergers) reduces independent market participants and by doing so increases market conceniration.



ANTITRUST ENFORCEMENT

In recent years, the Federal Trade
Commission (FTC) has become more
aggressive in challenging cases and
has had dramatically more success
than during the 1980s and 1990s.
At the time of the 2006 synthesis,
after a decade and a half long
series of unsuccessful attempis to
block hospital mergers, the Federal
Trade Commission (FTC) had just
succassfully litigated its first hospital
merger case. In this case, the FTG
challenged a consummated merger
and the court found that the merger
between Evanston-Northwestern
Hospital and Highland Park Hospital
(both located in Evanston, lIl) led to
an increase in prices. The decision
ir this case is important because it
established that proximate not-for-
profit hospitals in urban areas can
increase market power by merging.
Importantly, the case also established
that, post-acquisition, hospitals are
willing to use their increased market
power to raise prices.

The findings in the Evanston-
Northwestern case gave the F1C a
firm footing for litigation of hospital
merger cases. Since 2006, the FTC
has successfully brought suit to stop
several hospital mergers. Of particular
note is the ProMedica case, in which
a federal judge granted the FTC an
injunction in its antitrust challenge of
ProMedica's acquisition of a hospital.?
It is the first prospective merger court
victory for the enforcement agencies
in decades.”

* United States of America Federal Trade
Commission Cffice of Administrative Law
Judges, Docket No. 9346, In the Matter of
ProMedica Health System, Inc., December
12, 2011 (http:/Awww fic. gov/os/adjpro/
d9246/120105promedicadecision. par.

Prospective merger analysis seeks 1o assess
the competitive harm from a transaction
principally based on infarmation available prior
to the consummation of the transaction.
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Price increases exceeded 20% When mergers

occurredin congcentrated markets.

Prices paid to hospitals by private health insurers within hospital markets vary
dramatically (22). The evidence points to differences in hospital bargaining leverage
as a principal driver of the difference between relatively expensive and inexpensive
hospital systems within the same hospital market.

Some evidence suggests that growth in prices is related to market
concentration. An important policy question is whether, n addition to leading

{o a one-time price increase, hospital mergers increase the rate of growth of hospital
prices. A few studies have addressed this issue (see Table 1), with the most recent
studies giving somewhat conflicting answers to this question. Melnick and Keeler find
a positive correlation between price growth and market concentration (28). On the
other hand, Akosa Antwi et al. find that monopoly markets experienced the highest
rates of growth, but there was little relationship between changes in concentration and
the growth of prices (2).

Hospital mergers in concentrated markets generally lead to
significant price increases. Several studies have taken a retrospective look at
the impact of recent hospital mergers on prices paid to hospitals by health insurers.
This research focuses on a “case study” merger and examines the change in inpatient
prices after the merger compared with a set of “control” hospitals (see Table 2).

The magnitude of price increases when hospitals merge in concentrated markets is
typically quite large, most exceeding 20 percent. Analyses that use data spanning large
geographic regions that encompass many hospital mergers also find that, for the most
part, hospital mergers in concentrated martkets result in significant price increases.

Table 2: Summary of hospital merger event studies since 2006

Author/ Location Time frame
Year of mergers of analysis Results
Dafny (2009) us 1999-2005 Merging hospitals had 40%

higher prices than non-
merging hospitals.

Evanston, IL Mergers 1990-2003 Post-merger, Evanston-

of Evanston-NW & NW hospital had 20%
Highland Park and higher prices than control
St Therese & Victory group; no price effect at St.
Memorial Therese-Victory.

Tenn (2011) SF Bay Area, CA 1999-2003 Summit prices increased
Sutter/Summit merger 28.4% to 44,2% compared
with control group.

Haas-Wilson and
Garmon (2011)

Thompson (2011) Wilmington, NC 2001-2003 3 of 4 insurers experienced

New Hanover-Cape a large price increase:
Fear merger 1 insurer experienced a
decrease in prices.
Town et al. (2006} us 1890-2002 Aggregate hospital merger

activity increased the
uninsured rate by
.3 percentage points.
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Hospital com peti_t oM IMPrOVES 'qua'l_i*t'y;_

What is the relationship between hospital consolidation
and quality?

At least for some procedures, hospital concentration reduces
quality. Since the 2006 synthesis report, many new econometric studies have
examined the impact of hospital competition on quality of care, using data from

a variety of sources, including studies from outside the United States. The new
econometric studies can be divided into two types: those that examine markets with
administered prices and those that examine markets with market determined prices.

Hospital competition improves quality under an administered pricing
system. Studies of the impact of competition on hospital quality under an
admunistered price regime are based on the U.S. Medicare program and the English
National Health Service (NHS), which made a transition to administered prices in

a 2006 reform. The evidence presented in the 2006 synthesis was entirely from the
Medicare program. The findings from those studies were mixed, but the strongest
evidence was that tougher competition led to enhanced quality of care. Those results
are reinforced by newer studies from the NHS, which uniformly show a positive
impact of competition on the quality of care, The 2006 reform in the NHS was
intended to create competition among hospitals for patients, by allowing patients

to choose their hospital, while setting regulated prices in a manner very similar to
the Medicare DRG-based system.” The studies all show a substantial impact of the
mtroduction of hospital competition in the NHS on reducing mortality rates (see
Table 3). While it is not possible to draw direct conclusions about the United States
based on evidence from the United Kingdom, these studies add to the growing
evidence base that competition leads to enhanced quality under administered prices.

Table 3: Summary of hospital quality-competition studies with administered prices
since 2006 (continued on next page)

Does
Time  competition
Author/ Location frameof increase
Year of data analysis  quality? Results
Cooper England  2002-08 Yes Acute myocardial infarction (AMI) mortality
et al. fell significantly faster after the reforms in less
(2011) concentrated markets. This led to 300 fewer
AM| deaths per year.
Gaynor England  2003-04, Yes All-cause and AMI mortality fell significantly
etal. 2007-08 faster after the reforms in less concentrated
(2010) markets. There were no effects on length of
stay, expenditures or productivity. This led
to 4,791 life years saved from deaths from
all-causes averted, and 1,527 AMI life years
saved. Benefits outweigh costs.
Bloom England 2006 Yes Hospitals in less concentrated markets have
et al. better management, and better management
(2010) leads to reduced mortality. Adding an

additional hospital close by improves
management quality and thereby reduces
heart attack mortality by 10.7%.

* The NHS reforms introduced: patient choice among hospitals, regulated prices, and performance incentives for
hospital managers. Previously a local public entity selectively contracted with hospitals (often sole source) to
provide care for their patients, Contract negotiations tocused on price, not guality. Patients had little choice and
hospital managers had little incentive to compete for patients on quality. See Cooper et al. (13), Gaynor et al.
{20} for more details.

PHYSICIAN-HOSPITAL
CONSOLIDATION

It is important to distinguish between
conselidation and integration.
Consolidation is simply bringing
together two (or more) previously
independent entities. Integration
implies more—in particular,
elimination of unnecessary
duplication, creating systems to
pring the previously separate entities
together, and comprehensive
management of the organization as
a whole.

Limited data show that
consolidation between
physicians and hospitals is
increasing. Increasing numbers of
physicians are working as hospital
employees and increasing numbers
of physician practices are owned by
hospitals. The number of physicians
working as employees grew from
around 31 percent in 1996-97 to

36 percent in 2004-05 (26). Another
survey found that the percentage of
primary care physicians employed by
hospitals rose from under 20 percent
in 2000 to over 30 percent in 2008
and the percentage of specialists
employed by hospitals rose from
Just over 5 percent to 15 percent
(25). The percentage of physician
practices owned by hospitals rose
from around 20 percent in 2002

to over 50 percent by 2008 (25).

On the other hand, the percentage
of hospitals with other kinds of
physician-hospital relationships, such
as physician hospital organizations
(PHOs) and independent practice
associations (IPAs), has fallen
steadily from 2000 through 2010 (3).

The impact of hospital consolidation—Update | THE ROBERT WOQD JO=NSON FOUNDATION | THE SYNTHESIS PROJECT, POLICY BRIEFNG @ | 5



PHYSICIAN-HOSPITAL
CONSOLIDATION, CONT.

Consolidation between physicians
and hospitals is of great interest both
because of the potential consolidation
has for creating integration, and the
impetus created by the ACA's push
towards creating Accountable Care
Organizations (ACOs) and emphasis
on bundled payments. In theory, there
are substantial gains to be made from
consolidation. However, there are
alse concerns that consolidation may
have adverse impacts on competition.
Consolidation can simply be an
attempt by providers to enhance
bargaining power vis & vis insurers,

The research evidence on
physician-hospital consolidation
does not find evidence supporting
either clinical gains or cost
reductions (9, 27), The most likely
reason is that most consolidation did
not lead to true integration. Evidence
on this topic comes from examination
of physician-hospital organizations in
the 1990s. Current consolidation is
too recent to allow for studies of its
effects. While the successes of certain
prominent integrated organizations,
such as Geisinger Health System,
InterMountain Healthcare, or the Mayo
Clinic, are frequently mentioned as
support for gains from consclidation,
these are ad hoc examples, selected
for their positive results. They do not
constitute research evidence.

J?hysic_\:iamh.ospifal c.O:nSOIidation studied so far

notiinvolve true integration.

Table 3: Summary of hospital quality-competition studies with administered prices
since 2006 (continued from previous page)

Does
Time  competition
Author/ Location frame of increase
Year of data  analysis  quality? Results
Beckert England  2008-09 Yes Hip replacement patients are significantly
et al, more likely to choose higher-guality
(2012) hospitals. A 5% increase in a hospital’s

mortality rate decreases demand by 6.9%.
Hospital mergers substantially reduce the
responsiveness of demand to mortality.

Gaynor England  2003-04, Yes Coronary artery bypass graft surgery (CABG)
et al, 2007-08 patients’ responsiveness to hospital mortality
(2011} rates is substantially higher after the reforms.
A 1% increase in a hospital's mortality rate
reduces its market share by over 4% after the
reforms. The change in elasticity due to the
reform led to a significant reduction in mortality.

Competition improves quality where prices are market determined,
although the evidence is mixed (Table 4). There have also been substantial
additions to this literature since the 2006 synthesis. The findings from these studies
are more mixed than the findings of recent studies of markets with administered
prices. This stands to reason: if hospitals can compete on both price and quality, then
when they face tougher competition they will choose to compete by whichever means
is most effective. If buyers are considerably more responsive to price than quality (for
example, if price is easier to measure), then enhanced competition can lead to lower
prices, but also less attention to quality. On the other hand, if quality is particularly
salient, then tougher competition can enhance quality.

All of the U.S. studies except for one find that competition improves quality, while
the English studies uniformly find negative effects.® The difference appears to most
likely be due to differences in the possibility of patient choice between the United
States and England (in the 1990s).

In the United States, prices are negotiated by price-sensitive insurers. These insurers
have strong incentives to obtain lower prices, since their customers, typically employers,
are responsive to price differences. Insurers, however, do not engage in sole-source
centracting. They contract with sets, or “networks,” of hospitals. Patients are thus free to
exercise choice of hospital within a network (which is often quite broad). Hospitals have
an incentive to compete on quality in order to attract patients within a network. As a
consequence, there are both price and quality incentives in play.

In contrast, in England in the 1990s, negotiation was done by a single local public entity
(Primary Care Trust, or PCT) for all individuals in a geographic area, and contracts were
sole source. Purchasers could use savings obtained via lower prices to purchase more
care (particularly elective care). Hospitals” operating incomes came from contracts with
purchasers. Information on quality was not publicly available. This led to negotiations
focused on price, not quality. As a consequence, patients had little or no choice of hospital,
and there was far less incentive for hospitals to compete on quality to attract patients,

* The English studies are of a prior reform in the 1890s which emphagized price competition (see Propper et al.
(81) for more details).
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__ " Physician-hospital consdlida‘t‘ioh:‘is often

motivated by enhanced bargaining power.

PHYSICIAN-HOSPITAL

A major next step for research in this area is sorting out the factors that determine
CONSOLIDATION, CONT.

whether competition will lead to increased or decreased quality. Whether competition
leads to increased or decreased quality depends on its relative impacts on how
responsive hospital choice is to price versus quality. Future research can focus on trying
to recover estimates of these key elements, as well as understanding institutional and
policy factors that affect the competitive environment.

Consolidation is often motivated
by a desire to enhance bargaining
power by reducing competition.
Burns et al. (10) find that hospital-
physician alliances increase

with the number of HMOs in the

Table 4: Summary of hospital quality-competition studies with market deterrmined prices
market. They infer that providers

since 2006
Does may be consclidating in order to
P Lo Fimef competition achieve or enhance market power.
uthor, ocation ime frame  increase "
Year of data of analysis quality? Results More recently, E'%erengon et ?I' )
e — . o . conducted 300 interviews with
Sohn and California 1995 Yes Competition reduced angioplasty health ik i d
Rathouz (2003) mortality. c;are market participants, an
reported that incr ini
Encinosa and Florida 1996--2000 No Low hogpital operating margin = C _eased ba:trg.alnlqg
Bernard {possibly due to competition) led to power through joint ”@90'“3“0”$ 15
(2005) more patient safety events. one of several reasons for hospital-
Propperetal.  England 1995-98 No Hospitals facing more competitors physician alliances.
(2004) had higher mortality rates in a o
deregulated environment. Ciliberto and Dranove (12) and
ran r(14) art
Capps New York 1885-2000 Yes Hospital mergers had no impact on Guellara d Gerﬂg (14)are .
(2005) many quality indicators, but did lead econometric studies that examine
to increases in mortality for AMI and the impact of physician-hospital
heart failure patients. consolidation. Both papers look
Propperetal.  England 1991-99 No Mortality increased at hospitals at the effects of physician-hospital
(2008) with a larger number of competitors consolidation on hospital prices.
Tollowing deregyiation: The two studies find opposite
Howard us 2000-02 Yes Demand for kidney transplants is results — Cuellar and Gertler
(2005) responsive to graft failure. As demand firicevi W
becomes more responsive, hospitals n .evr enr.:e‘e ROMBSISIAN ‘_N' N
have to compete harder to attract or anticompetitive effects of physician-
retain patients. hospital consolidation, while Cilberto
Abranametal. US 1990 Yes Quantity increases with the number and Dranove find no such evidence.
(2007) of hospitals. This will happen only if )
quality increases or price falls. This It appears that consolidation is often
therefore implies that an increase in motivated by a desire to enhance
the number of hospitals increases bargaining power by reducing
S— i e competition, but the limited evidence
Cutler et al. Pennsylvania 1994-95, Yes Removing barriers to entry in the form on whether this leads to higher
(2010) 2000, of certificate of need laws led to entry BRI & pibdd
2002-03 and increased market shares for low OspiRalBHCES 'S MIXEC,
mortality rate CABG surgeons.
Escarce et al. California, 1994-99 Yes Mortality for patients with a variety
(2006} New York, of conditions is lower in less
Wisconsin concentrated markets in California
and New York. There are no effects in
Wisconsin.
Rogowski et al. Calitornia 1994-99 Yes Mortality for patients with a variety of
{2007} conditions is lower where hospitals
have more competitors.
Romano and Chicago 1998-99, Yes A hospital merger in the Chicago
Balan (2011) Primary 2001-03 suburbs had no effect on some guality
Metropolitan indicators, and harmed some others,
Statistical
Area (PMSA)
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Conclusions and
Policy Implications

Additions to the ewdence base since the 2006 researchsynthesis reinforce
the findings that; hospltal competition leads to lower: prices. The expanded

‘evidence on competition and quality 'shows that competition eads to
higher quality.when there are administered prices. The evidence is less

straightforward when prices are market determined, although'the majority of
studies showthat .competition improves quality, Ourreview:of the research
on physician-hospital consolidation does not suggestthat suchiconsolidation
‘(absent true integration)will leadito cost reductionsior chmcal improvement;

andimay lead to'enhanced market power for providers:

"'Pollcy developments since the 2006 synthesis give policy-makers both some

causeforoplimism and some cause for concern.

> The FTC's recent successes in blacking horizontal hospital mergers

should prevent further consolidation, thereby constraining price
increases and likely.improving the quality oficare.

Nonetheless, many hospitalimarkets remain hlghly concentratedand
noncompetitive.: And, the prospectithat.the ‘ACA could encourage
greater.physician-hospital consolidation gives'some cause for.concern.

While the currentievidence base is not very supportive ofinitiatives
10 encourage physician-hospital integration] giventhe current

interest inithis kind oficonsolidation and:the promotlon of ACOs and
bundied payments, more evidence'is clearly needed on the impactsiof

‘consohdatlon on costs, qualnty and prices.
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Virtually all health care in the United States is delivered through markets, with a few
small exceplions foy specific groups, such as the Veterans Administration. This means
that the health care system will work only as well as the markets upon which it relies
However, there is growing concern that those markets do not work as well as they
should: prices are high and risivg, there are quality problems, and there is too little

Organizational innovation.

tn my opinion. cansolidation, concentration. and markel power have a yreal deal to do
with these problems. Many health care markets in the country are already highty
concentraled, and more consclidation is Rappening This isn't good for patients and
their families, either for their pockelbooks oi for the Guality of care they receive.
Morenver, what happens in health care markets matlers for the suceess of the
Affardable Care Act (ACAY specifically. and for all health reform generally. Markets are
the chassiz upon which the healih care system runs — and if the chassis is broken. the
carwoen b run, no matter how elegant or well designed the reforms designed te act Upon

if,

I what follows | desciibe what's happening in health care markets, with regard to health
spending, prices. and conselidation. In particular. | foctis on the potential benefits and
potential harms of condelidation and what research evidence we have on both, [theri
wirn to briefly disoyss direchons for pohcy. given the problems with niarkets | have

described.
What’s Happening?

he US has exparienced high and growing health spending for decades. untjl vely
recently. Figure 1 ilustrates (he #hnual growth rates of nationa health expenditures
from 1961-2014. As can be sSeelt, growlh i heaith spending has fluctuated sunstantially
tvel the years, it has alvays hee, pestive. healih spending has grown gevery vear

since 1980, it's just a question of e fast.



Figure 1: Health Care Cost Growth 1961-2014
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Figure 2: Factors Accounting for Growth in Per Capita National Health Expenditures, 2004-2014
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Figure 3: Changes in Utilization and Prices of Medical Service Categories, 2014
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There has been a remendous amount of consotidation in health care over the past 20

N partic among hospitals. Ficure 4 illustrates this. There | 3¢
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Figure 4: Hospital Mergers and Acquisitions. 1998-2014
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thete has been o much consolidation that mest urban areas in the US are now
dominated by one io three large hospital systems — examples include Boston
(Partners) the Bay Area (Sutter), Pittsburgh (UPMC). and Cleveland (Cleveland Clinie,
Uniiversity Huspital) (Note 1). it is also now more likely that further consolidation will
cumiine close competitore, given how many mergers have already occurred.

There has been a more recent irend lowards acquisitions of physician praclices hy
hospitals While there are o comprehensive numbers on this phenomenan, if's
reported that there has been g 32 percent increase in the number of doclors emplayed
by hospitals over the last tecade (Health Forum Li G, AHA hospital statistics 2042
edition, Chicage (1L Health Forum LLE 201 1), and that 32.8 percent of physicians are
now employed by hospitals /1 oo required.) The overall picture is of a
Bighly coticent atad provider sectar that s rapidly beconing even more cansalidated,

Mere are a number of explanations given for this rapick and exlensive cansolidation by
health care providiers. Ohie has to da with the desire tor enhanced bargaining powel in
negotiations with Insurers. This seams to have been one of the drivers of the 1980s

hosnital merger wave hospital consolidation followed the nise of managed care. It s
also commonly thought to be a motive for hospital imergers between competitors today.

Another explanalion has to do with the movemeni away from fee-ter-setvice payments
and towards new payment methods that shift nsk to providers. Providers conunenly
state & perceived need to spread the risk associated with these new payment methods
by getting bigger. (| note that bigeer 1s'l always better. Simall and nimble 18 sometimes
a better way ta ride out, and even prosper in, turbulent times. )

Another comn only stated reason for censolidation has to do with the changes wiouglt
by the ACA and change i the health care secior generally. Providers Imay he
atteinpling to shelter themisevés frem urcettain times by getling larger. 1t should also
b roted thal there has peen 4 sUrgen mergers across all sectars of the economy . dle
Wi Barl io sGme post-recossit eate R i and the avallability of ready c3eh | Igure 5§
Hiustrates thig This stggests hal some of what we ohserve willy heallh care

canselidativn may be dueto ¢ Lenomy-wide: as opposad io heallh care-specific. faclors,



Figure 5: Economy Wide Mergers. 2005-2014 (1 lart-Scott-Rodino Reportable Mergers)
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Potential Benefits Of Consolidation — And Evidence

i

the evidence does not support them. Hospital mergers do not generally lead



real integration is what's required i

=va

cheaper nor better :

Potential Harms Of Consolidation — And Evidence

The concern -

' strong evidence ! mergers between hospitals
lead to substantial increases in price

passed on to consumers !

strong evidence

' neither



tdale find that ¢ competition is associated with hette Lquakty. Clearly inore work is

needed here.
Why Should We Care?

We've reviewed what's happening with regard 16 he alth care spen ding, prices, and
Consclidation. YWhy <hould we care about all this? We should care because healih care
spending growth s high and Unsustainable Unfess il chanoes wa are morigaging our

ftHure and oy childre ns fullires

Muiech of higher privale healil Gare spending s paid for by workers. Higher health care
cOsts are passed on by employers to their workers, The average American family hasn {
77 an increase in their real income net of health care costs 11 . tong time. In addition

these costs are a dispig oportionate burden on the least t fortunate amang us — highe
PTices are a grealer burden for lew-ine ame individuals. Highe) private prices make less
remunerative public programs (sueh as Medicaid) less attractive to providers, likely

ha :"l’ﬂ%l'lg ArfEss

aidities i heallh care markelts lead io gher prices. lower quality, and likely iinpede

innovation. Lower gu; alty of care can have profound consequences for patients. Firms

with dominant marke! positions dori' hecessatily ave strong incentives te mnovaie.
This may be one eagon Hiat the Nealth care sector has been s0 slow to develop ang
a0opt new and balter ways of Diganizing and deliveiing care, inetuding taking full
ativiantaue of advaijces W inforation and medical lechnology

~nother potenfially senous consenuence of provider market Pawer s that dominant
PERVIGETs May fave the ability fo resist atlempls by insurers 1o inticduce Fayment
reforms, of simply to subvert the incentives In ihose new frayment methoas. A dominant
provvider can b SlCay vty an Insuter ned rxlll'y over payment levels b AVEr payvimeant

Y TENUSE 16 accept new payiment methods if

Methods, Dondinant providers cah sim

slatus guo melhods (wUtn as fea tor service) are more eneficial for them . There are
aecdolal renoiis of tis happening More broadly. how providers are paid can't create
competition, il some methods (¢ . retererce prcing) wilt waorl p arty- o1 neat at all jf
there s msutlicisn combetifion

VELL T & pyravider aco PIE & few payrient fietiod L ean Udn the Imeentives i thal
| nent et L IE T negotiades & I gh anelgh rat nNe MeElRons 1in pavrient fE=torm



tely on rates peing close eriough to providers’ costs i offer an incentive to reduce cosls
“timprave quality. if a dominant Pravider negoliates a high enough rate they will face

ntle pressure and therefore have little or no meentive to respond
What Should We Do? Time To Focus On Supply Side Policies

Policies toward health care markets can be roughiy divided into “demand side” atid
“supply side” policies. Demand side policies are those that act on consumers with
gard to then use of fieslth care. These include COVENAJe expansions, cost sharing,
ek infunsation. At (e point, | den't see f(irihe: major nevr pelhicies with regard to
Coverane expansion fellowing the ACA There is 3 Jof ot discussion about consume
cost sharing (e.g. high deductible healih plans) and information (e g., ransparency).
Health insurance pelicies should have some tonsumer cast sharing (tailored to what the
mdividual can afford). This lowers Premiunis and provides incentives te reduce
utilization. Tran':‘;p.arem;y aims to provide consumers with information about prices and
Quality. and in particular whai their out-of-pocket expenses will be for a service at
particular providers
These are all fine thimgs to do (within reason). However, it's ol realistic o expect these
pohcies (o drive change in health care markets by themselves, One Key reason has (o
do with the nature of healih care expenses. s well known that a smigll propoertion of
Mahuduals account far the vast majority of spending. Those individuals have expenses
thai are tand should be) well beyond ihe cost-sharing featuies of any reasonable heaiti
nstrance plan. YWhat that mea e s thatl they have no inceritive to chaose care o
Providers based on costs. o atter how gouod the mtormation 1= hat they fiave

4 consequence, ihe imajonty of [isalth Lale custs are not golng 1o be tesponsive o
Cost SNANNG or anspalency initiatives. This dossn | mean we stoulin't bother with
such intfiatives—iney can still he benefioial--but we shouldn't expact these kinda o1
pelicies to drive health Lars markets, iy addilion, sorme r&ﬁént.evide_nic‘gsuggesf-‘ss that
Consumers don't resporic rationally lo cost shaving incentives sasting doubi on the
ability of such miethods 1o retuce costs or cuilail mappropriate ubilzation
LaSt as slated peviosly manmy metkets are doipminated by large powarful providers. in
SMunilong fike s ¢ Hsuiiers: lave litthe choice e provicding thens with incentivies o

idermation wilt accamplish iltle (if anything =l al))



As & Lansequence, in my opinion it is time to focus en supply side policies. There are
two broad supply side categones: payment reformlincentives and competition policy. By
Rpayment retarm | imean changing the methors by which providers are paid to
Encourage highel-quality care at lower (ol competition policy | e
canstellation of things tha affect the functioning of health care markets,

Competition rohey includes federal @ state antitrusd enforcemern. |t also meludes
federal and siate policies that sef the rules of the joad” o miarkets and profoundly
affeet who is in those Matkels and haw (and if) they compete- examples mcluds any
willing provide: regulations, cedificates of need: nelwork adequacy iegulations an
oversight, tlansparency requirements, snarket mantofing, and scope of practice
regulations. These are affacied by both stale and fedejal actors, We need policies thal
will encourage and support beneficial forins of imtegration while preserving and

promoling competition

As L alluded to earfier, payment and compeiition policies are complements. Providers
who face little or no competition can subyvert Fayment policy, rendening it ineffective.
Gonversely. payment policy can augment competition. contraciing en things markets

iay not defiver on their pwn,

The US 1s facing a great challenge to o isalth care systern. I lefl unchecked.
consclhidation could undermine attempts to control Costs improve care and increase (he
lesponsiveness ard tihovativeness of our Realth Care system. We need new and
Vigorous supply side policies to 2ncollage beneficial arganizational change and
compeliion. INwe fail we may have an evely hiore expensive, less responsive health

Care system that will he exceedingly hard to change

suihars nofe  Thjs HEPEr Is-higset ol & presentaiisn F gave.at the Sotomuon Canfer
Ingraguirat Cantere ries " the New flealth Care ndustiy: itegration Consolidation;
Compelition in the Waike f e Affordaiile Care 4 ¢L " al Yale Univer sity, November 12,
20151 ar g aieful to the gatizers Afibe Glusk and Frona Seon Morton o Michael

ity @ Chings Flemine for bty vttty Pagrer G (6 the alhes COlferencs
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Overcoming the Pricing Power of Hospitals

Bob Kocher. MD -

Lzekiel |, Emanuel, MD. PhD

MID A PERIOD OF UNPRECEDENTED CHANGE AND IM-

provement in the US health system, the changes

leading to larger local hospitals and healih; Sys-

tems, including academic medical centers, are
cause [or concern. For decades, the dominant business stral-
egy of local hospitals and health systems has heen to gain
local and regional market share and use that local market
power Lo increase prices charged 1o private payers.

This model has been successful because large businesses
must select health plans that salisly the physician and hos-
pital preferences for hundreds if not thousands of employ-
ees. Cnnscqueml)', emplovers opt for broad and inclusive
networks, This reduces their bargaining power, forcing em-
ployers to become price takers and tolerate 8% to 10% year-
on-year increases in hospital prices.!

Moreover, health plans seem 1o have become immune Lo these
price increases for 2 reasons: first, any single hospital, no mat-
ter how egregious its price increases, has only a small effect on
total premiums, Second, price increases are common toall in-
surers. and do not constitute a competitive disadvantage, 1 Tow-
ever, inamarket where all hospitals aggressively increase prices,
the net effect is large.

Hospital Spending and Consolidation

Hospital spending remains the largest category of health care
cosls, consuming nearly one-third of national health ex-
penditures.” More than $880 billion wil] be spent on hos-
pitals in 2012, which is more than Social Securily spend-
ing (8769 billion) or defense spending ($671 billion). Even
more importantly, hospital price increases are now the largest
contributor to increases in insurance premiums. According
toan estimate for 2013, hospital prices will increase 8. 29—
more than any other sector of health care spending.'

If the hospital markel were lunctioning well. price in-
creases would not continuously outpace inflation and would
not be immune 1o a recession in which prices in the rest of
the economy remained flat or decreased. Moreover, hospitals
are increasing prices as demand declines—exactly the
opposite of pricing behavior in compelitive businesses.

Hospital consolidation isa long-term trend that predates en-
acunent of the Affordable Care Act. It has muluple contribut-
ing factors, including the decline in hospital stays because an
increasing number of procedures are performed at outpatient
facilities. For instance, today, except for bone marrow trans-
plantation, routine chcnmthcrapy isalmost never administered
in the hospital—a substantial change from the mid-1990s. This

©2012 American Medical Association. All rights reserved.

decline in inpatient hospital use means there are too many hos-
pital beds and low Gccupancy rales in many communities.
Health care reform has stimulated additional consolida-
tion as well as having hospitals purchasing physician prac-
tices. Hospitals now employ a muajority ol physicians.* Hos-
pitals justity this consolidation as necessary to support
integrated care, invesunents in health information technol-
ogy, and new payment models like accountable care orga-
nizations. In 2011, there were 86 hospital mergers and ac-
quisitions, which was the mast in the last decade.*
Hospital consolidations have not ereated high-quality and
low-costintegrated delivery systems, Prices for hospital services
are 13% 1o 25% higher in consolidated hospital inarkers.®

Challenges in Countering Hospital Pricing Power
State and federal policy makers, regulators, and health plans
have struggled to design policies to counteract hospital market
power. Hospitals, particularly academic medical centers, have
substantial political clout. In many communities, hospitals are
the largest employersand create high-paying jobs. For instance,
hospitalsin San Francisco, California, and Boston, Massachusets.
areamong the largest local employersand sources of new jobs,
Because price increases in partlead to higher wages for hospi-
talworkers, which ranslate into local economic growth, efforts
to reduce hospital market power are pelitically complicared.

Patientsand physicians frequently exacerbate the problems
posed by hospital consolidation, Patients typically seek care
ata hospital near their home. Neither the referring physicians
nor patients typically know the prices charged by various hos-
pitals or differences in the outcomes and patient experience
that may justily price differences. With the exception ol a small
number of procedures (eg, organ transplantation), health plans
have been ineffective at guiding patients to centers of excel-
lence orhospitals offering beuer value, Despite high cost-sharing
benefit designs and ihe increasing acceptance of consumer-
directed health plans, individual members have rarely demanded
pricedataand are subjected o out-of- pocket bills thatamount
to hundreds of dollars. Insome cases, these bills arc higher based
solely on which local hospital patients choose.

3 Steps to Reduce Hospital Market Power

Incentivize Physicians to Be Sensitive 1o Hospital Prices.
Changing reimbursement from fee-for-service to payment
mechanisms thal make physicians sensitive 1o the value of the
hospital services can serve as an impediment 1o high prices,
Shared-savings programs, bundled payments, reference-hased
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pricing payment models, and global payments reward physi-
cians for delivering high-value care. In designing these programs,
itis important 1o ensure that physicians are responsible in some
way for the total costs of care and therefore sensitive to the prices
charged by hospitals. Well-designed programs produce lower
hospital resource use, fewer bed days, and fewer emergency de-
partment visits.” Moreover, independent physician groups are
more likely to direct their patients to lower cost hospitals, As
the most profitable commercially insured patient volume flows
away from high-cost hospitals that are not able to deliver bet-
ter outcomes, the hospitals will have strong incentives Lo lower
prices or substantially increase their value.

Support Pricing Transparency. Patients and physicians
currently do not understand the oul-of-pocket ramifications
ofhospital choices and the existence of lower cost nearby op-
tions. Some health plans are designed so that patients bear up
Lo 40% ol most medical costs up to out-ol-pocket maximums
and deductibles of several thousand dollars, Consequently pa-
tients have a strong incentive 1o know they will receive simi-
lar or better quality care at lower costs. Because hospital price
and quality have litle correlation, every major market in the
United States is ripe for patients empowered hy knowing out-
al-pocket cost differences 1o leverage this arbitrage apportunity.

There are significant barriers to pricing transparency. Some
ol them are so-called gag clauses in contracts, Others are
myriad prices offered for the same service. Lawmakers should
simply prohibit pricing gag clauses in contracts. In addi-
tion, lawmakers should require clinicians o provide pa-
tients with a good faith estimate of total cost and their share
of the costs at the time of scheduling the test or weatment

Redefine Local Markets. For many purposes, such as an-
titrust enforcement and insurance offerings, local markets are
delined as hospital referral regions. However, except for a [ew
specialized services performed at majoracademic referral centers,
mosthospital care s local. Patients seldom access clinicians spread
faracross hospital referral regions. In major metropolitan markets,
patients receive virtually all of their care within a small radius
ol their residence. Hence, patents effectively choose between
only 1 or2 hospitals. Asaresult, hospitals have pricing power
far in excess of their market share in the hospital referral region.

To recognize the local nature of current healih care deliv-
ery. regulators should consider local market effects of merg-
ers and acquisitions when evaluating consolidation for anii-
trust violations, Traditional measures like market share within
a medical service area or changes in the Herfindahl index do
not capture these local effects. Health plans should create in-
surance products that more generously reward patients with
lower deductibles and co-payments for seeking out and irav-
eling o hospitals with lower prices and higher quality [or spe-
citie services, This will require more transparency on hospi-
tal quality and pricing to patients.

These 3 recommendations operate synergistically and
could create more competitive markets in which relative value
for price drives competition and ullima[cly, differences in
price. With the exception of antitrust enforcement and pro-
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hibition on gag clauses, these can be pursued today by pri-
vate payers. Technolagy is also naking each of these easier.
Ifthese actions do not succeed in reducing hospital price
growth, 2 potent additional policies could work in combi-
nation with these: prohibit hospitals from negotiating phy-
sician rates for their employed groups to reduce their mar-
ket power; and adopt an all-payer rate system like that used
in Maryland. Over the last few decades, Maryland has suc-
ceeded in reducing the rate of hospital price increases,’

Create Competitive Hospital Markets

Creating competitive hospital markets benefits patients andis
essential toreduce the rate of health care cost growth. Moving
[roman eraof market power enabling hospitals 1o be price sel-
ters toamarketin which patient demand drives hospital prices
and quality improvement has the potential to transform the US
health delivery system. When this occurs, hospitals may olfer
differentiated servicesara variety of price points, such as more
personalized services for patients with chronic illness; offer guar-
antees and warranties for care: and build systems that deliver
outcomesasopposed toactivity, are focused on service and qual-
ity, and reduce il not eliminate waiting times,

The first step on the transformation pathway is to adopt poli-
cies that create the right incentives. The 3 proposed changes
ol incentivizing physicians, supporting pricing transparency,
and reforming local markets (with the exception of prohib-
iting gag rules) can largely be done without new legislation.

Large emplovers can take the lead through their pu rchasing
ol care, engagement of their workers and health plans through
changesin their reimbursement approaches, benefits designs,
and supporting transparency. Doing so will save patients and
payersmoney and help them receive better care ina market com-
peting on value,
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The Good Merger

Leemore S. Dafny, Ph.D., and Thomas H. Lee, M.D.

strategies of old — such as maxi-
mizing output within each nar-
row service line — and embrace
new approaches — such as build-
ing teams around patient needs
rather than around clinicians and
facilities.” Forward-looking pro-
viders are beginning to measure
and report condition-specific out-
comes and to negotiate bundled-
payment contracts that reward
care redesign.

As providers work to bring
value-driven marketplaces to life,
many are searching for allies.
Their boards and the communi-
ties they represent must ask them-
selves whether these new affilia-
tions are a means to improve the

N ENGL | MED 372,22

value delivered to patients or a tac-
tic to fend off market forces and
preserve the status quo a little lon-
ger. A “good” merger or affiliation
is one that increases the value of
health care by reducing costs, im-
proving outcomes, or both, there-
by enabling providers to generate
and respond to competition. The
all-too-common alternative is a
merger intended to reduce compe-
tition — to ensure referral streams
(which would otherwise be earned
through superior offerings) or to
help providers negotiate higher
prices and thereby avoid the dif:
ficult work of improving out-
comes and efficiency.

Although regulators can some-

NE/M.ORG  MAY 28, 2015
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times stop a “bad” merger,? they
cannot create a good one. Which
type of merger predominates as
consolidation proceeds? will de-
pend on the actions of the lead-
ers of our health care institutions.
The decisions they make will have
enormous influence on the ability
of our health care system to de-
liver on its promises.

The harsh reality is that it's
difficult to find well-documented
examples of mergers that have
generated measurably better out-
comes or lower overall costs —
the greater value that is publicly
touted as the motivation under-
lying these combinations.* The
most consistently documented re-
sult of provider mergers is higher
prices, particularly when the
merging hospitals are in close
proximity. Providers’ hopes for
improving value by consolidating
and then integrating care within
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PERSPECTIVE

Potential Efficiency

Avoidance of capital
expenditures

Reduction in operating
expenditures

Examples

Provider A has excess capacity (unused patient rooms
or operating rooms). Provider B, at capacity in an
outdated facility, plans to build a $300 million patient
tower. By merging, they can shift patients to Pro-
vider A while Provider B reconfigures its facility at a
cost of $125 million, avoiding $175 million in capi-
tal expenditures.

Provider A and Provider B use different electronic medi-
cal records systems. A merger will enable Provider B
to obtain Provider A’s system and ongoing support
at a lower cost than it could on a standalone basis.

Merger plans specify consolidation of service lines at
a single site where care can be delivered with great-
est efficiency (e.g., moving all routine obstetrics or
orthopedics care to a community hospital or con-
solidating cardiac surgery programs).

Merger will enable purchasing efficiencies (e.g., ab-
taining better prices from vendors by reducing vari-
ation in major joint prostheses).

Potential Cognizable Efficienciesin Provider Mergers.

THE GOOD MERGER

Comments

Reduction or elimination of planned capital expenditures
should be estimated in advance of mergers and
should be great enough to offset other associated
expenses.

Provider B may be replacing a functional system, and there
may be a way to achieve compatibility without pur-
chasing a new systern. Net savings must incorporate
the expense of transition, and all savings should be veri-
fied by vendors.

Service-line shifts affect other services. Plans should be
scrutinized to see whether total savings are real and
not offset by costs of consolidation and reductions
in efficiency of other services.

Purchasing efficiencies are rarely merger-specific, since a
provider could combine with a distant provider to at-
tain joint purchasing volume. Actual savings are often

Improvement in patient
outcomes

Merger will lead to consolidation of care for specific
subgroups of patients or conditions (e.g., acute
stroke or renal transplantation), thereby creating a
patient population of sufficient size to justify the
existence of a full-time multidisciplinary team.

lower than expected because variation among clinicians
is not reduced. Group purchasing organizations have
diminished the magnitude of such savings. Finally, to
the extent that these “savings" are merely a transfer
of profits from suppliers to buyers, they might not be
deemed cognizable by enforcement agencies because
they do not represent value creation,

Published research can be used to predict expected
improvements in outcomes. Alternatively, consoli-
dation of care at sites with better outcomes would
be expected to improve quality by eliminating care
at sites with worse outcomes.

Projected improvements should be quantified to the
extent possible and should be compared with im.-
provements that could be achieved absent the merger.
Outcomes should be measured after the merger and
ideally made public.

2078

merged entities remain objectives
rather than accomplishments in
most organizations.

Higher-value health care will
not result from good intentions
alone; translating this ideal into
reality takes vision, planning, and
resolve. At any given moment, it
will be tempting to avoid or defer
the disruption that is inevitable
when care is reorganized. And
that is a major reason why the
goals and the measures for eval-
uating the success of proposed
mergers should be defined be-
fore mergers are consummated,
Making these goals explicit not

Downloaded from nejm.org on April 15, 2016. For personal use only.
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only helps stakeholders and reg-
ulators to assess the merits of a
proposed deal, but it also creates
public commitments that can fa-
cilitate the execution of those
plans after the merger occurs.
Though there is no “how to”
guide for mergers, providers would
be well served by considering the
extent to which their proposed
transactions generate “cognizable
efficiencies.” This term, known
to few health care providers, is
familiar to every antitrust expert:
if a merger has the potential to
reduce competition and thereby
enable the merging parties to

NEJM.ORG

The New England Journal of Medicine

MAY 28, 2015

raise prices (or reduce quality),
only cognizable efficiencies can
offset this potential harm. Ac-
cording to the Horizontal Merger
Guidelines issued by the Depart-
ment of Justice and the Federal
Trade Commission, cognizable
efficiencies are verifiable and
merger-specific. Verifiable effi-
ciencies cannot be “vague” or
“speculative”: they should be quan-
tified using fact-based analysis.
Merger-specific efficiencies refer
to benefits or cost savings that
could not reasonably be achieved
without the merger (e.g., with
the assistance of a consultant, a

No other uses without permission.
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change in management, or through
other types of relationships, such
as affiliations or joint ventures),
They are assessed net of the
costs produced by the merger or
incurred in achieving those effi-
ciencies.

In short, cognizable efficien-
cies are real and measurable im-
provements in costs or quality.
These include both cost savings
and improvements in patient out-
comes that can be attributed to
merger-dependent steps such as

that should be useful to organi-
zations that are critically assess-
ing the value that might be cre-
ated by mergers. For example, if
a merger enables a provider or-
ganization to avoid an otherwise
necessary capital expenditure, the
forgone spending is potentially
cognizable.

The table is not a checklist
that guarantees that mergers will
pass muster with regulators, nor
do we conjecture how large cog-
nizable efficiencies must be for a

The harsh reality is that it's difficult to find
well-documented examples of health care
mergers that have generated measurably

better outcomes or lower overall costs.

consolidation of clinical pro-
grams. To date, relatively few
parties to provider mergers have
defined their cognizable efficien-
cies in advance, perhaps because
they do not want to agitate inter-
nal constituents or because they
assume that opportunities to im-
prove quality and to cut costs will
arise naturally and be pursued in
due time. But the best practice
in other business sectors with
similar revenue streams is to pro-
pose mergers only after hard-
nosed considerations and analy-
ses of efficiencies.
We believe that ap-
plying such rigor to
health care mergers would help
prospective partners to identify
which unions might actually
create value and provide a road-
map for doing so after the pa-
pers are signed.

In the table, we lay out cate-
gories of potentially cognizable
efficiencies and offer examples

with Dr. Dafny

N ENGL ) MED 37222

proposed merger to warrant sup-
port from internal and external
stakeholders. (Stakcholders and
regulators must also evaluate the
competitive milieu to assess the
extent to which efficiencies will
be passed through to consumers,
offsetting potential anticompet-
itive effects of a transaction.)
However, the absence of detail
on these items should arouse
concern about whether the goal
of a given merger is truly to bet-
ter serve the community. If the
merger is likely to lessen compe-
tition in a marketplace, regula-
tors will demand evidence that
financial and outcomes-related
efficiencies will benefit consum-
ers and will more than offset po-
tential price increases or quality
reductions arising from reduced
competition. Regardless of the
interest of regulators, the boards
and other leaders of merging
parties should insist on a net
positive efficiency standard.

NEJM.ORG
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THE GOOD MERGER

We appreciate the difficulty of
calculating cognizable efficien-
cies and are aware that many
ideas for savings are unproven or
have been shown to have a mod-
est effect when they’re rigorously
studied. We also understand the
internal challenges of specifying
areas of consolidation before a
merger has occurred, when chang-
es in organizational structure
still seem optional, But if plans
for cognizable efficiencies are
not specified in advance, they
may take years to realize — or
never be realized ar all,

Proposed mergers may threat-
en robust competition — but they
could also be moments of oppor-
tunity, which, if seized, could
help providers make major ad-
vances in their ability to compete
on outcomes and costs. We he-
lieve that clear specification of
cognizable efficiencies with ex-
plicit accountability for their
achievement is a key input to a
“good” merger. Such plans are a
reflection of good management
and create the context for execu-
tion of sound strategy.

Disclosure forms provided by the authors
are available with the full text of this article
at NEJM.org,

From the Kellogg School of Management,
Northwestern University, Evanston, IL (L.D);
and Press Ganey, Wakefield, and Harvard
Medical School, Boston — both in Massa-
chusetts (T.H.L.).
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Opinion

Hospital Consolidation, Competition, and Quality
Is Bigger Necessarily Better?

A wave of hospital mergers during the last several years
has raised concerns among US policy makers, regula-
tors, and employers that increasing market consolida-
tion may lead to higher health care spending as larger
systems with greater market power extract higher prices
from private payers. The number of hospital mergers or
acquisitions has doubled since 2009, and many observ-
ers have pointed to the Affordable Care Act for trans-
forming the economics of health care in ways that in-
centivize the creation of larger hospital systems.'
Although regulators are concerned about the effects of
consolidation on health care prices, hospitals seeking to
merge argue that larger, integrated systems will be able
to provide substantially better care and achieve greater
efficiencies.” Whether these benefits result from con-
solidationis unclear. As federal regulators and policy mak-
ers weigh these issues, an assessment of the argu-
ments that underlie the consolidation of the medical
marketplace, and the potential influence of these argu-
ments on clinical care, is warranted.

The notion that merging of hospital systems can pro-
vide better care hinges on 3 sets of arguments: merg-
ers can create high-volume institutions with better out-
comes, achieve more “integrated" care, and be better
financially equipped to make substantial investments
needed to improve quality of care through tools such as
electronic health records.? Although each of these ar-
guments has merits, none of them is necessarily a by-
product of hospital mergers. Policy makers should in-
stead create a market case for quality through strong,

Higher health care costs from decreased
competition should not be the price

society has to pay to receive high-
quality health care.

meaningful financial incentives that promote better care
while containing health care costs ta truly shift hospi-
tals toward delivering efficient, high-value care. Amore
persuasive case could be made for consclidation if large
systems could demonstrate price reduction, improved
quality of care, and better patient outcomes.

The primary argument used by many hospitals is
that merging and specializing clinical services across
institutions can improve outcomes through increased
volume. Although high-volume institutions do have on
average better outcames, important caveats in the vol-
ume-outcome relationship have implications for how
hospital mergers should be evaluated—when it comes

tothe delivery of health care, bigger is not always bet-
ter. The volume-outcome relationship varies widely
across conditions and outcomes, with the largest ben-
efits occurring among a small number of technically dif-
ficult surgical interventions, such as esophagectomy and
pancreatectomy. For most other conditions, the ben-
efits of volume are less pronounced and the volume-
outcome relationship is usually not linear.? Rather, the
volume effects usually taper off after a critical thresh-
oldis achieved—and for many conditions, a majority of
hospitals already have clinical volumes above that
threshold. Therefore, these institutions are unlikely to
see significantimprovements by simply increasing their
volumes. Mostimportantly, there is emerging evidence
that volume may simply be a proxy for other processes,
such as having systems in place to recognize and effec-
tively manage complications. Toimprove the delivery of
high-quality care, hospitals should instead focus onim-
proving the processes that create better outcomes for
patients. High-quality hospitals often have large mar-
ket share because they are recognized as being good
hespitals.* Relying on increased volume to create qual-
ity may be confusing cause and effect.

The second argument advanced by advocates of
hospital mergersis that mergers can lead to greater "in-
tegration” of care, which can be especially helpfulin man-
aging the care of chronically ill patients. However, con-
solidationis notintegration. Clinical integrationrequires
meaningful data sharing, systems for effective hand-
offs, and streamlined care transitions. These processes
can be achieved through other mecha-
nisms, suich as participating in health in-
formation exchanges. Although thereis
much room for further growth, there has
beenarapidincreaseinthe availability of
healthinformation exchanges across the
nation and many hospitals are now par-
ticipatingin these arrangements. Care in-
tegration results from the sharing of clini-
cal information with all who might care
for the patient. Larger systems may be less motivated
tojoin healthinformation exchanges, assuming that they
already capture alarge proportion of patients' clinical in-
formation internally. In such instances, hospital merg-
ers may create new islands of data in which informa-
tionisseen asa tool toretain patients within their system,
not as a tool to improve care.

Third, advocates of haspital consolidation main-
tain that larger hospital systerms will be better equipped
to make investments in quality measurement and im-
provement. While this notion is attractive, there is little
evidence to suggest that smaller institutions cannot
make theinvestments neededto make care better, Qual-
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ity improvement does not necessarily depend on expensive tech-
nologies but rather results from engaged leadership that priori-
tizes quality and works to achieve better care. Many quality
improvement interventions, such as checldists, are relatively inex-
pensive, although they require a commitment to effective imple-
mentation, data collection, and focusing on monitoring and
evaluation.® Even for electronic health recards, which are poten-
tially expensive, small institutions can do quite well. The federal gov-
ernment has created afinancial incentive program to encourage the
adoption and meaningful use of electronic health records, and the
evidence to date suggests that small hospitals are keeping up with
larger ones in new adoption of health information technology.®

If hospital mergers are not necessary for better care, can com-
petition instead play a helpful role inimproving quality? Possibly, es-
pecially if policy makers and private payers make meaningful com-
mitments to payment reform. The evidence suggests that hospitals
in competitive markets tend to have better management—
presumably because poor management is assaciated with more sub-
stantial costs in such markets.” But to date, the presence of better
management has not translated consistently into better care be-
cause these managers are, in a fee-for-service environment, being
incentivized primarily to focus on volume. With more robust pay-
for-performance, payers canin effect create a market case for qual-
ity. For example, hospitals can currently justify performing few cases
of high-risk surgeries such as esophagectomy because there are few

or no financial costs associated with high rates of complications or
mortality. However, if Medicare and other payers paid substantially
lower amounts for poor outcomes, many low-volume institutions
wouldlikely stop providing these technically difficult procedures, al-
lowing institutions providing higher-quality care in those markets to
naturally become regional hubs—and volume would follow quality.
Similarly. if payers tied incentives to longer-term outcomes, such as
90 days afteran event, centers that provide truly “integrated” care
through smarter data sharing and better communication would be
rewarded, irrespective of whether they were part of asmall or alarge
delivery systern. Withlarge enough payments tied to long-term out-
comes, the perverse incentives that encourage health care organi-
zations to restrict the flow of clinical data and fragment care would
be mitigated.

The hospital industry is undergoing remarkable changes, and
asinstitutions try to merge, they often point to large, integrated hos-
pital systems—organizations like Geisinger and Intermountain
Health—as examples of “larger is better." However, these organiza-
tions are exemplars not because they are large but because they have
had a longstanding commitment to quality. The delivery of high-
quality care reflects priorities more thanresources or size. Many small
health care organizations are excellent, proving that size is no pre-
requisite for delivery of high-quality care. Higher health care costs
from decreased competition should not be the price society has to
pay to receive high-quality health care.
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RECEIVED
A
David Imhoff, RN, MBA VBT g 2008

untington WV 25705
4/10/2016 ATTORNEY GENERAL'S OFFICE

Assistant Attorney General
Douglas L. Davis

P.O. Box 1789

Charleston WV 25326

Dear Mr. Davis,

I .am writing concerning Senate Bill 597 as it relates to the acquisition of St. Mary’s
Medical Center by Cabell Huntington Hospital.

I am strongly opposed to this acquisition. I believe the FTC is correct in that this
would create a near monopoly. I believe that it will have the following effects:

Decrease healthy competition.

L
¢« Increase costs to patients.

¢ Lower wages for employees which correspondingly will lower state income.
¢ Encourage Steel of WV to move some or all of its operation out of the area

and further destroy our local economy.

Sincerely,

v

David Imhoff, KN, MBA
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Nancy Imhoff, RN

untington WV 25705
4/10/2016

Assistant Attorney General
Douglas L. Davis

P.O. Box 1789

Charleston WV 25326

Dear Mr. Davis,

I .am writing concerning the acquisition of St. Mary's Medical Center by Cabell
Huntington Hospital. Senate Bill 597 should have no effect on this acquisition
because it was passed in the middle of the attempted acquisition process.
Changing the law in the middle of the process in an attempt to meet Cabell
Huntington Hospitals plan is unethical,

I am strongly opposed to this acquisition, I believe the FTC is correct in that this
would create a near monopoly. I believe that it will have the following effects:

Decrease healthy competition.

Increase costs to patients.
Lower wages for employees which correspondingly will lower state income.

Encourage Steel of WV to move some or all of its operation out of the area
and further destroy our local economy.
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RECEIVED

Huntington WV 25701-9738
April 14, 2016

ATTORNEY '
Mr Douglas L. Davis, Asst AG GENERAL'S OFFICE
P.O. Box 1789
Charleston 25326

Dear Mr Davis
This letter concerns the proposed merger of St. Mary's and Cabell Huntington hospitals.

I just read in the Herald Dispatch that I can write you about the merger. First, though, please
see the attached letter I sent to Mr. Morrisey a few days ago, before I read the newspaper article.

I wish to expound on that prior letter.

I have had both treatments and tests run at both hospitals. Always great care, great service,
professional and courteous treatment. I have high regard for both. No criticisms whatsoever.

As a consumer, I would like to know what a test or procedure is going to cost before I agree to it.

For some reason, we in the USA are accustomed to not knowing the costs beforehand and blindly
agree to a test or procedure without knowing. I want to know but have no easy way to find out. 1 want
to keep the cost to my insurance Co ( Humana ) down, and keep my out-of-pocket costs down, also.

So, how will I as a consumer be able to verify that my costs have gone down as a result of the merger?
There is no such thing as a cost list offering a reasonable cost range for the procedure or test. So how
can I tell? I do not want to rely on the AG's office or any other government agency to do that for me.
That is my responsibility. And, just for the record, I do realize that the cost for an ankle X-Ray may

differ between two people.

As a result of the merger could I suggest they do something so unusual, so far-reaching, so innovative
as preparing some kind of a “List of Prices for Standard Procedures” ? Both hospitals spend huge

amounts on advertising, which 1 find of little value, so why not such a list?

With such a list consumers can tell if the costs have increased or decreased.

Respectfully,

A Hsdoa.  BECEIVED

Ken Kirschenmann

ATTORNEY GENERAL'S OFFICE



Huntington WV 25701-9738
April 11, 2016

Dear Mr. Morrisey

This letter concerns the proposed merger of St. Mary's and Cabell Huntington hospitals.
I have a question for which I have been unable to find an answer. Would you please reply?

I have a Medicare Advantage Plan with Humana, called “Humana Gold Choice”. In November of
2015 St Mary's removed my insurance carrier from their network. This caused my costs to increase.

Inasmuch as you have declared that a consumer's costs, that's me, will not increase as a result of the
merger, what is to prevent St Mary's from adding Humana back into their network after the merger and

then declaring that my rates have decreased?

I mean this question seriously, not facetiously, and am writing because | have never been able to get the
costs up front for any medical treatment either at St Mary's or Cabell Huntington. They don't have

a “List of Prices for Standard Procedures”. Medical care is the only thing I buy for which I do not
know, and am not provided with, the costs beforehand.

Respectfully,

Ken Kirschenmann
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RECEIVED

John Millman APR ]Q 2016

Washington, DC 20016

04/14/2016 ATTORNEY GENEHAL'S OFFICE

Douglas L. Davis
Assistant Attorney General
State of West Virginia
P.O. Box 1789
Charleston, WV 235326

Dear Mr. Davis:

I am writing in opposition of the proposed acquisition of St. Mary’s Medical Center by
Cabell Huntington Hospital.

Despite evidence to the contrary, the merger will not allow for reduced costs and
improved care. Competition has made the hospitals into the quality organizations they are
today. Where St. Mary’s excels at heart health, Cabell Huntington is well-known for its
Labor & Delivery efforts. With a merger comes the opportunity for some services to be
lessened, while others would merely remain the same.

In addition, patient costs would no doubt rise. In a region of the country where healthcare
is already more expensive than in other areas, any rise in the cost of care is too high. The
merger will mean less of an opportunity to successfully argue against this.

I also can’t help but to think of the job losses as a result of this potential merger.
Administrative staff and other departments that help keep the heart of the hospitals
running will no doubt be made redundant. As both institutions are major employers for
the Huntington area, this number could reach a significant level once all is said and done.

And what guarantees will the employees who do remain employed have? Considerations
of consequences such as pensions, retirement plans and other personal services would

likely take a hit as well.

I am in no way implying either side in the deal has to now, or will in the future, be acting
in bad faith should the deal be approved. But as there are no other major medical centers
within the Huntington area, one can’t help but to wonder what a vastly reduced landscape

in terms of competition will eventually lead to.



Mr. Davis
04/14/2016
Page 2

I strongly urge you to reject this merger, and any further attempts made on behalf of
Cabell Huntington Hospital.

Thank you for your time.

Sincerely,

N

John Millman
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April 13, 2016

Assistant Attorney General Douglas L. Davis
PO Box 1789
Charleston, WV 25326

Assistant Attorney General Davis:

I am writing in regard to the proposed cooperative agreement between Cabell Huntington and St.
Mary’s Hospitals. | am opposed to the agreement due to the high standard of care received at St.
Mary's Hospital, cleanliness, and the creation of a monopoly by Cabell Huntington.

Both my husband and | had open heart surgery at St. Mary’s. The standard of care by all staff was of the
highest | have witnessed at any hospital in West Virginia and neighboring states. The cleanliness and
patient care was beyond reproach. While visiting friends at Cabell, | noticed unclean floors and unmade
beds. | do not want this to carry over to St. Mary’s. | feel patients will no longer have a choice in the
Huntington area and competition will be eliminated.

As a result, we will travel to Charleston for our care instead of the Huntington area.
Siry.lerely,

i ; ; i
Ty : ; A n A
/‘515{ bd L 4 / AAC-

Patricia Park

ot

;

RECEIVED

APR 19 20t

Point Pleasant, WV 25550

ATTORNEY GENEHALS OFFICE
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STEEL OF WEST VIRGINIA, INC. 2103
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By Federal Express Delivery = o
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April 14, 2016

Assistant Attorney General Douglas L. Davis
State Capitol Complex
Bldg. 1, Room E-26

O
-

Marianne Kapinos
General Counsel
West Virginia Health Care Authority

PO Box 1789 100 Dee Drive #201
Charleston, WV 25305 Charleston, WV 25311
RE:

Comments Regarding Cabell Huntington Hospital’s Application to Acquire
St. Mary’s Medical Center

Dear Mr. Davis and M:s. Kapinos,

Steel of West Virginia, Inc. was recognized to be an Affected Party in the Certificate of Need

Process and requests that it be recognized as an Affected Party for purposes of the Cooperative

Agreement review and that it be able to
Cooperative Agreement.

present evidence at a public hearing regarding the review of the

Steel of West Virginia, Inc. further desires the Opportunity to comment on this Application.

However, in order to have a meaningful opportunity to provide comment, Steel of West Virginia. Inc.
needs the following information:

1) West Virginia Code §16-29B-28(f)(5)(D) provides that the Health Care Authority is to

consider “the availability of arrangements that are less restrictive to competition and
achieve the same benefits over disadvantages attributable to any reduction in competition
likely to result from the Proposed cooperative agreement. “ In order for Steel of West
Virginia, Inc. to have a meaningful opportunity to comment on this provision, Steel of West

Phone: (304) 696-8200  Phone: (800) 624-3492  Fax: (304) 529-1479
Next Day Mail: 17th St. & 2nd Ave., Huntington, West Virginia 25703
Mailing Address: P.O. Box 2547, Hunlington, West Virginia 25726-2547
E Mall Address: steel@swvainc.com

Jhod

(=

J

%

=

Al

-
_



Comments Cabell Huntington Application
April 14, 2016
Page Two

2) West Virginia Code §16-29B-28(f)(6)(A) provides that the Authority shall approve the
proposed cooperative agreement “if the Authority determines that the benefits likely to
result from the proposed cooperative agreement outweigh the disadvantages likely to result
from a reduction in competition from the proposed cooperative agreement.” Cabell, in
both its Motion for Expedited Review and its Application for Approval of Cooperative
Agreement, places much emphasis regarding this standard on the “review[ed] and
investigat[ion] by the West Virginia Attorney General under the West Virginia Antitrust Act,
West Virginia Code §47-18-1 et. Seq., and the federal anti-trust laws, 15 U.S.C. Code §1 et.
seq” and the resultant Assurance of Voluntary Compliance. Motion for Expedited Review at
917 and Application for Approval of Cooperative Agreement at 7, 20, 21,and 22.

In order to have a meaningful opportunity to comment on this balance between benefits
and disadvantages and the Attorney General’s investigation related to them resulting in the
Assurance of Voluntary Compliance, Steel of West Virginia, Inc. requires documentation
regarding the review and investigation by the Attorney General which lead to the Assurance
of Voluntary Compliance.

Steel of West Virginia, Inc. needs the above-requested information in order to have a
meaningful opportunity to provide comment. Accordingly, Steel of West Virginia, Inc. respectfully

In an overabundance of caution and without waiving its position regarding the need to obtain
additional information to have a meaningful opportunity to comment, Steel of West Virginia, Inc. further

Need hearing and subsequent briefing and for the reasons set out in the Federal Trade Commission
Complaint regarding this proposed merger found at FTC docket number 9366.

John GConnor |
Vice President, Administration
Steel of West Virginia, Inc.






GEETE
SWVA, INC. a subsidiary of
STEEL OF WEST VIRGINIA, INC.

April 18, 2016
Via Hand Delivery

Cynthia Dellinger, Assistant General Counsel
West Virginia Health Care Authority

100 Dee Drive SO -
Charleston, West Virginia 25311-1600 - I

Assistant Attorney General Douglas L. Davis ' s

State Capitol Complex, 0

Bldg. 1, Room E-26 .

Charleston, WV 25303 e ¢
- i

Re:  Cabell Huntington Hospital, Inc. Acquisition of St. Mary’s Medical Center
Cooperative Agreement File No.: 18-2/3-001

SWVA, Inc. is a self-insured employer extending health coverage to more than 500
employees in the Huntington, WV area. As a third-party payor providing reimbursement to
health care facilities for medical services. SWVA, Inc. was previously designated as an affected
party in Certificate of Need File Number 14-2-10375-A and offered testimony at a public hearing
held on December 20-21, 2016. Although the West Virginia Health Care Authority
(*“WVHCA™) has granted the Certificate of Need requested by Cabell Huntington Hospital
(“Cabell”) for its acquisition of St. Mary’s Medical Center (“St. Mary’s”), SWVA, Inc. has filed
a Motion for Reconsideration of that determination. SWVA, Inc. stands behind its Motion for
Reconsideration of the Certificate of Need and opposes the current application for approval of a
cooperative agreement filed by Cabell.

By letter dated April 14, 2016, SWVA, Inc. requested that the WVHCA and the Attorney
General obtain and provide to SWVA, Inc. 1) certain information regarding the other bidders for
St. Mary’s; and 2) documentation of the Attorney General’s allegedly extensive anti-trust
investigation that supposedly preceded the preparation of the initial Assurance of Voluntary
Compliance (“AVC”) and then the revised AVC. SWVA, Inc. also requested that the WVHCA
and Attorney General issued orders holding the brief ten-day public comment period in abeyance
until such information is obtained, because SWVA, Inc. cannot provide meaningful public
comments on the Application for Approval of Cooperative Agreement (“Application”) filed by
Cabell without these records. To date, SWVA, Inc. has not received a response to its request.
SWVA, Inc. hereby renews its previously filed requests, which are necessary to evaluate and
assess the assertions set forth by Cabell in its Application and Motion for Expedited Review.

With the understanding that SWVA, Inc. is unable to provide a full public comment
absent such necessary information, out of an abundance of caution, we hereby offer the
following comments on the Application filed by Cabell regarding its proposed acquisition of St.
Mary’s:
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At the outset, it must be stated that SWVA, Inc. has no confidence that the WVHCA will
perform the complete competitive analysis necessary 1o make a final determination that the
alleged “benefits™ of this acquisition will outweigh the deeply detrimental impact a new
healthcare monopoly will have on the citizens of Cabell and Wayne counties in West Virginia.
The Federal Trade Commission (“FTC”) examined thousands of documents and performed a
thorough analysis over the course of fourteen months before finally issuing its Complaint. Both
Cabell and the FTC were engaged extensive discovery leading up to an administrative hearing
originally scheduled for early April, where Cabell would have had the opportunity to prove its

position that the alleged benefits of the acquisition will outweigh the anti-competitive harms.

Instead, the West Virginia State Legislature acquiesced to the demands of Cabell and its
Washington, D.C. anti-trust attorneys and custom-wrote a new law that would put the
competitive analysis in the hands of the WVHCA and the West Virginia Attorney General. Of
course, both the Chair of the WVHCA, Jim Pitrolo, ! and the West Virginia Attorney General,
Patrick Morrisey,” have already publicly expressed their admiration and support for this
monopolistic acquisition. Of course, Attorney General Morrissey claims that he and his staff
have already engaged in an in-depth competitive analysis of the healthcare landscape in Cabell
County. However, the only documents Attorney General Morrissey provided in response Steel
of West Virginia’s Freedom of Information Act request were a handful of news clippings, which
fail to inspire confidence that the Attorney General performed anything more than a perfunctory
assessment of the political power of the parties in question. More to the point, a member of the
Attorney General’s staff asked SWVA, Inc. to drop its opposition to the merger-acquisition
during a conference call in July 2015, which again calls into strong question the independence
and efficacy of any “review” by either the Attorney General or the WVHCA, particularly given
the paucity of the investigation performed by either body.

The WVHCA has only the testimony and evidence submitted in the Certificate of Need
matter, the Application filed by Cabell Huntington Hospital for approval of its cooperative
agreement, and the public comments filed by interested parties to consider. While SWVA, Inc.
did have the opportunity to engage in discovery and submit evidence during the Certificate of
Need Process, the WVHCA denied SWVA, Inc.’s request for information regarding other
potential suitors for St. Mary’s and then allowed Cabell to repeatedly offer testimony about the
dangers of an acquisition by some nebulous and nefarious for-profit entity. However, the suitors
for St. Mary’s included “___ other hospital systems. including not-for-profit, for-profit, and
Catholic systems,” according to the complaint issued by the Federal Trade Commission.” Thus,
the extensive testimony offered by Cabell that a for-profit entity might acquire St. Mary’s and
cease its support for medical education in Huntington is deliberately misleading. The WVHCA
has repeatedly refused SWVA, Inc.’s requests 10 obtain information regarding St. Mary’s other

! Gee Chair James Pitrolo’s comments to WCHS TV on Thursday March 17, 2016, that the acquisition is “the best
thing for the community.” http:ffwchstv.com/news/local/certiﬁcate-0f—need—approved-for-cabell-hum‘ington-
hospitals-acquisition-of-st-marys

2 See Attorney General Patrick Morrisey’s vow 10 “defend” the merger-acquisition from his April 7, 2016 press
conference announcing the present public comment period. http:f/www.herald-dispatch.comﬁnews/ag—morrisey—
plans—to—defend-hospital—mergerfartic]ef9ece565b—abae-5ffb-afc 8-98d1cle3cd2a html

3 FTC Complaint at §22, attached as Exhibit A.
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suitors, which would have allowed SWVA, Inc. to impeach Cabell’s claims that medical
education is Huntington is deeply imperiled if any other entity were to acquire St. Mary’s. This
is simply untrue. The presence of numerous other non-profit and Catholic-affiliated suitors
suggests that the Huntington-area could easily accrue all of the “benefits” of the “cooperative
agreement” cited by Cabell Huntington Hospital in its application while also maintaining the
actual benefits of competition in healthcare for consumers.

The matter was scheduled for an administrative hearing before an Administrative Law
Judge experienced in anti-trust cases, in early April, where Cabell would have had the
opportunity to actually prove its position that the alleged benefits of this acquisition outweigh the
anti-competitive harms that will accrue when the Cabell-St. Mary’s conglomerate controls 95.2%
of the inpatient market for citizens of Cabell County and 98% of the inpatient market for citizens
of Wayne County, West Virginia." Without a full exploration of the allegations set forth in the
Federal Trade Commission’s Complaint, this review by the WVHCA and the Attorney General
will be both incomplete and absurd. Nevertheless, SWVA, Inc. offers the following comments
on the representations made by Cabell in its application.

Section J — Analysis of the Disadvantages Attributable to Any Reduction in Competition
Likely to Result From the Proposed Cooperative Agreement

A) Adverse Impacts of Proposed Cooperative Agreement on the Ability of Third-Party
Payors to Negotiate Discount Contracts

In its application for approval of the “cooperative agreement” to acquire St. Mary’s and
establish a new monopoly on health care in Huntington, Cabell has decided once again to
redefine its market to suit the demands of the Application and arrive at a conclusion that will
allow the WVHCA and Attorney General to paper-over the deeply negative impact of this
monopoly on Huntington consumers.

A. Product Market

First, Cabell claims that a few differences in specialty services offered by the two
hospitals mean that Third-Party Payors gain no benefit from competition when the time comes to
negotiate new discount contracts. This is simply not true. Both hospitals compete vigorously for
patients for most services, and health plans and other third-party payors have repeatedly used
that competition to gain more favorable terms when negotiating discount contracts with the
hospitals.

Paragraphs 56, 58, 59, 60, 61, and 62 of the Federal Trade Commission Complaint
document numerous specific instances within the last ten years wherein various third-party
payors (the names have been redacted from the publicly available complaint) leveraged
competition between the Cabell and St. Mary's to obtain more favorable terms for discount
contracts.

* See Exhibit E-1, 25-10 Discharges — County of Origin Coming to Cabell County, from Cabell Huntington
Hospital’s original Application submitted in CON File No. 14-2-10375-A.
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B. Geographic Market

In its various attempts to define and redefine its geographic market as broadly as
possible, Cabell has repeatedly introduced new definitions of its market and attempted to claim
that institutions as diverse as Pleasant Valley Hospital (which it manages) and Williamson
Memorial are “competitors™ for patients.5 It is deeply ironic that in doing so Cabell willfully and
deliberately chooses to misunderstand the unique aspects of the health care market in a rural state
like West Virginia. Because of their size, both Cabell and St. Mary’s offer a vast array of
services that are not available at rural acute care hospitals. Thus, they are able to draw patients
from many outlying counties in West Virginia, Kentucky. and Ohio, where other hospitals serve
as the primary provider of general acute care services, but refer onward those patients requiring
specialty care that they cannot provide in-house. This does not mean that these outlying
hospitals can be considered competitors for the population in Cabell’s primary service area. As
Cabell’s own filings in this very matter show, more than 95% of the population of Cabell and
Wayne counties in West Virginia who require inpatient care seek such care at Cabell and St.
Mary’s.

Both Cabell and St. Mary’s have long acknowledged — internally at least — that each is
the other’s primary competitor. This is borne out by a simple review of the advertisements in the
Huntington Herald Dispatch. SWVA, Inc. has reviewed every issue of the Huntington Herald
Dispatch from August 2014 to present and has maintained a log of the hospital advertisement in
the paper from February 2016 to present and throughout this period, Cabell and St. Mary’s have
been the only hospitals advertising for patients in the Huntington Herald Dispatch.

In paragraph 3 of its Complaint, the FTC directly quotes a statement from Cabell’s CFO
in 2013 that St. Mary’s is Cabell’s “main competitor for all but our exclusive services.”
Similarly, in paragraph 8 of its complaint, the FTC quotes an April 2015 statement from St.
Mary’s CEO states that after the merger-acquisition, “§MMC and CHH collectively will control
almost 90% of the market.”

Since the FTC complaint was filed, Cabell has repeatedly claimed that the four-county
region defined by the FTC as the relevant services market was incorrect, unfair, and/or somehow
a failure to recognize the “unique market” that exists in the Huntington, West Virginia area.
However, as the FTC reports in paragraph 31 of the Complaint, both hospitals themselves have
long called Cabell, Wayne, and Lincoln counties in West Virginia and Lawrence County Ohio
their primary service area:

Cabell and St. Mary’s routinely analyze this area — which they call
their “Primary Service Area” — to evaluate market shares in the
ordinary course of business.

5 Pleasant Valley Hospital currently has a graphic on its website including the logos for Pleasant Valley Hospital,
Cabeli Huntington Hospital, and Marshall Health, with the phrase, “better together.”

6 SWVA.Inc. directs the WVHCA s attention to certain in camera testimony from the Certificate of Need hearing on
December 22, 2016 in further substantiation of this position.
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Thus, for many years in the ordinary course of business, executives at Cabell and St.
Mary’s have defined their primary service area in the very same way that the FTC defined the
relevant geographic market. These same executives and representatives did not change their
internal definitions of their primary service area due to a change in the business climate or in
patient patterns, but have done so in very specific response to the anti-trust complaint filed by the
FTC. Cabell used a very different definition of its service area in its Certificate of Need
application and now — yet again — creates a brand new definition of its service area in the present
Application.

What is especially noteworthy about Cabell’s constantly changing definitions of its
primary service area is how often the hospitals bury the lede, and create new statistics to measure
the outcome they hope to achieve. For example, Cabell concedes in its application that
consumers in “close geographical proximity” to the hospital are unlikely to seek care outside of
Huntington if prices increase, then redefines “close geographical proximity” to include only
residents of Huntington, who represent “less than 25%" of the admissions to CHH and SMMC.
Once again, this appears to be a willful misunderstanding of the “unique landscape™ of the West
Virginia market.

In Cabell’s Certificate of Need application, the 25/10 reports for Cabell and St. Mary’s
show that only Cabell and Wayne counties in West Virginia and Lawrence County in Ohio
account for more than 10% of either hospital’s patient discharges, and that, taken together,
patients in the four-county area defined by both the FTC and by Cabell and St. Mary’s as their
primary service area, accounted for 61% and 73% of total discharges from Cabell and St.
Mary’s, respectively. Less than 4% of Cabell’s discharges and less than 2% of St. Mary’s
discharges come from Boyd County, Kentucky, for example. If Cabell and St. Mary’s genuinely
competed with King’s Daughters” and Our Lady of Bellefonte, one would anticipate that more
than an average of 3% of their collective patients would originate from Boyd County, Kentucky.

Let us examine the number of inpatients that Cabell draws from the counties in its newly
defined “80% service area” where these remaining “competing” hospitals are located:

Gallia County, Ohio Holzer Medical Center 1.92%
Mason County, WV Pleasant Valley Hospital7 2.46%
Putnam County, WV CAMUC Teays Valley 4.25%
Mingo County, WV Williamson Memorial Hospital 3.01%
Logan County, WV Lifepoint Health Systems 2.77%

St. Mary’s also draws some of its patients from these areas:

Gallia County, Ohio Holzer Medical Center 2.35%
Mason County, WV Pleasant Valley Hospital 3.89%
Putnam County, WV CAMC Teays Valley 4.27%
Mingo County, WV Williamson Memorial Hospital 231%
Logan County, WV Lifepoint Health Systems 2.02%

7 Again, note that Cabell holds a management contract with Pleasant Valley Hospital and that it is therefore difficult
to accept Cabell's assertion that it competes with Pleasant Valley at face value.
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Of course, it is absurd to imagine that Williamson Memorial Hospital (78.3 miles / 1 hour
and 33 minute minimum drive-time from Huntington) or Lifepoint Health Systems (67.8 miles /
1 hour 39 minute minimum drive time) are potential competitors with Cabell and St. Mary’s for
patients, and indeed — by making this assertion Cabell shows that it can choose to deliberately
misunderstand its own health care market when it is in Cabell’s interests. Patients from these
outlying areas come to Cabell or St. Mary’s not because of Cabell and St. Mary’s compete with
these smaller, local acute care hospitals, but because Cabell and St. Mary’s offer a variety of
specialties and services that are not offered and cannot be sustained at the smaller, regional, rural
hospitals. For the 216,000 residents of the four-county service area defined both by the FTC and
by the hospitals themselves in the ordinary course of their business as their primary service area,
the only meaningful competition for Cabell is St. Mary’s, and vice-versa.

The recent Department of Justice (“DOJ”) lawsuit against and proposed settlement with
CAMC and St. Mary’s over an alleged “gentlemen’s agreement” not to engage in newspaper or
billboard advertisements in each other’s home county is equally concerning. According to press
reports based on the DOJ Complaint, this “gentlemen’s agreement” persisted from at least 2012
through 2014, and was reported to the Department of Justice by St. Mary’s Medical Center.
Equally concerning, both marketing officials and senior managers were aware of the agreement
and were actively concerned with maintaining and enforcing it:

In May 2013, according to the lawsuit, the marketing director for
St. Mary’s complained to CAMC after an advertisement for it
appeared in a Huntington newspaper that promoted a CAMC
physician’s group. CAMC agreed to pull the ad, according to the
complaint.

An email from a marketing director to senior executives at the
Huntington hospital states, “I talked with CAMC and they agreed
this ad violated our agreement not to advertise in Charleston paper
if they didn’t advertise in Huntington paper.”

“Their director of marketing says she pulled the ad but was
concerned it might still run again one more time this Sunday. I
can’t call the [newspaper] and make sure because they could
challenge this type of handshake agreement. That prevents them
from getting advertising dollars from a different advertiser. We'll
see and I'll follow up from there but after Sunday I am confident
we won’t see CAMC again in [the Herald-Dispatch newspaper].”
the email states, according to the lawsuit.

Twice in 2014, a physicians group with CAMC requested
marketing in Cabell County and was turned down by the hospital’s
marketing department, the lawsuit claims.
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“Just watch the county line my friend,” CAMC’s director of
. . . Q
marketing wrote about one request, according to the lawsuit.* ?

The fact that the WV Attorney General did not discover this collusive, anti-competitive
agreement during his “extensive” investigation of the competitive impact of the acquisition-
merger leading up to the preparation of the AVC only raises further concerns about the depth and
breadth of the Attorney General’s investigation. Indeed, given the minimal documents disclosed
to SWVA., Inc. in response to its FOIA request and the Attorney General’s failure to unearth a
collusive, anti-competitive marketing agreement between St. Mary’s and CAMC that was
actively in place during the course of his investigation, it is unclear what, if any, actual
independent investigation or analysis was involved in the preparation of the AVC.

Importantly, the FTC alleges in its Complaint that Cabell and St. Mary’s had similar
territorial marketing agreements with regard to posting billboards and other signage in close
proximity to each other’s respective campuses:

In addition, prior to 2009, the hospitals maintained a “friendly
agreement” whereby each hospital agreed not to put up billboards in
the other’s “backyard.” In 2009, St. Mary’s broke this agreement by
placing a billboard near Cabell. Cabell responded with the “*nuclear
option,” buying up as many available billboards in [St. Mary’s]
backyard as we could.” In 2011-2012, the hospitals reached a new
agreement to allocate billboard locations, and, in 2013-2014, they
continued their pattern of negotiation and competitive retaliation on
advertising."’

Thus, it appears that such anti-competitive territorial marketing arrangements have been very
common in the larger region. Moreover, the vehemence of the language used by Cabell
personnel to describe the placement of a St. Mary’s billboard near Cabell’s campus as a “nuclear
option” reemphasizes how closely the two hospitals have been in competition, and how that
competition can be utilized by consumers from individuals to health plans to self-insured
employers to save money or find better care for themselves and their families.

Particularly with respect to the impact of the acquisition on costs to end consumers,
Cabell repeatedly cites the AVC and a non-public Letter of Agreement (“LOA™) between
Highmark, WV as guarantors of its conduct. SWVA, Inc. reminds the WVHCA that both the
AVC and the LOA are time-limited documents. If Cabell is allowed to acquire St. Mary’s
Medical Center, the loss of competition in the acute care hospital market in Huntington, WV will
be permanent. Even assuming, arguendo, that the provisions of the AVC or the LOA are
sufficient to protect consumers from the hospitals’ combined market power during their

8 White, Kate. Feds Sue CAMC, St. Mary's over marketing. WV Gazette Mail, April 15, 2016.
http://www.wvgazettemail.com/news/2016041 5/feds-sue-camc-st-marys-over-marketing

® Complaint, United States of America vs. Charleston Area Medical Center, Inc. and St. Mary’s Medical Center, Inc.

' FTC Complaint at §74.
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individual terms, these provisions and protections will lapse within a very short time frame. The
newly-created monopoly, however, will continue to exist long after the agreements have expired.

(B) The Extent of Any Reduction in Competition Among Other Health Providers

The WVHCA is next required to consider whether or not the “cooperative agreement”
will reduce competition among physicians and other health care providers. Cabell asserts that it
is aware of “nothing” in the Cooperative Agreement that will reduce competition among other
health care providers. To the contrary, Cabell asserts that because the time limited provisions of
the AVC require that Cabell release certain professionals from their non-compete agreements the
newly created health care monopoly will actually increase competition among other health care
providers.

Again, Cabell’s assertion strains credulity. Both Cabell and St. Mary’s have been
aggressive in purchasing and expanding their medical practices. Through its subsidiary, St.
Mary’s Medical Management, St. Mary’s manages a number of physician practices, including
both primary care practices and specialty groups:

St. Mary’s Cardiovascular & Thoracic Surgeons
St. Mary’s Surgery

St. Mary’s Pediatrics

St. Mary’s Family Care — Highlawn

St. Mary’s Electrophysiology

St. Mary’s Infectious Disease

St. Mary’s Neurology

St. Mary’s Neurosurgery

St. Mary’s Urology

St. Mary’s Physical Medicine & Rehabilitation
St. Mary’s Pain Relief Center

St. Mary’s Occupational Health

St. Mary’s Family Care — Barboursville

St. Mary’s Family Care — Hurricane

St. Mary’s Family Care — Farmdale

St. Mary’s Urgent Care

St. Mary’s Women and Family Care''

In many cases, specialty practices owned and operated either by Cabell Huntington
Hospital or Marshall Health are the only meaningful competition for these practices owned and
operated by St. Mary’s Medical Center, and vice versa. This will be true of practices as diverse
as urology, neurosurgery, and pain specialists, amongst others. St. Mary’s and Cabell

Huntington Hospital both operate competing wound care clinics'? and diabetes centers.” They

" See http://www.stmarysdoc‘com/physician—practicesf

12 g, Mary’s Regional Wound Center: https:/,‘www.st-marvs.org,’centers—services:’regiona!-wound-cemerf’ &
Cabell’s Center for Wound Healing: http://cabellhuntington.org/services/center-for-wound-healing/

13 §t. Mary’s Diabetes Center: https://www.st-marys.org/centers-services/ ioslin-diabetes-center-affiliate/ & Cabell’s
Chertow Diabetes Center, in association with Marshall Health: http://cabellhuntington.org/services/diabetes—clinic/
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offer competitive joint replacement programs]4 and cancer centers,"” competing laboratories'®
and sleep disorder centers.'” The array of services and physician practice groups that will be
pulled under the Cabell umbrella following the merger-acquisition is equal parts striking and
concerning.

Cabell must certainly be aware that the current competition between these practice groups
operated by St. Mary’s Medical Management and the similarly situated practice groups either
operated by Marshall Health and affiliated with Cabell or simply operated by Cabell will end on
consummation of the merger-acquisition, and its failure to address the depth and breadth of this
loss of competition in its application for a cooperative agreement should be fatal to its position.

Indeed, the consolidation of clinics and practice groups following the consummation of
the acquisition is nearly as concerning as the loss of competition between the hospitals
themselves, and Cabell’s statement that this acquisition-merger will actually increase
competition among other health professionals for patients is absurd at best and borderline
Orwellian at worst. Moreover, outside of the release from non-compete covenants, the time-
limited assurances in the AVC and LOA appear to apply only to the hospitals proper, and not to
the allied physicians groups. Given Cabell’s history of substantially increasing charges at
practice groups it acquires post-acquisition’8 (a practice it was able to engage in quite blatantly
while still under the aegis of the WVHCA’s since-repealed rate review function), businesses and
consumers in the Huntington-area, these acquisitions and the consequent loss of competition
among physician practices, specialty clinics, and other facilities, is of especial concern.

(C) The extent of any likely adverse impact on patients in the quality, availability and price
of health care services.

In its Application, Cabell asserts that quality stems from the culture of the facility, and
that hospitals do not compete on quality. Cabell then offers an a priori statement from Dr. Kevin
Yingling, one of the witnesses called during the Certificate of Need matter, that both hospitals
and their boards are committed to quality, so there will be no impact on quality at the facilities
after the acquisition merger.

4 St. Mary’s Regional Joint Replacement Center: https://www.st-marys.org/centers-services/regional-joint-
replacement-center/ & Cabell’s Mary H. Hodges Joint Replacement Center:
http://cabeiIhuntington.org/services:’onhopedicsfioim—replacemenp‘mary-hodges!

15 §t. Mary’s Regional Cancer Center: hitps://www.st-marys.org/centers-services/regional-cancer-center/ & the
Edwards Comprehensive Cancer Center at Cabell Huntington Hospital: http:/cabellhuntington.org/services/cancer-
care/

'® §t. Mary’s Laboratory Services: https://www.st-marys.org/centers-services/laboratory-services & Cabell’s
Laboratory Services: http://cabellhuntington.org/services/laboratory/

'7 §t. Mary’s Regional Sleep Center https://www.st-marys.org/centers-services/regional-sleep-center/ and Cabell’s
Sleep Disorders Center http://cabellhuntington.org/services/sleep-disorders-centers/

'8 SWVA, Inc. directs the WVHCA to Exhibits submitted in the Certificate of Need Hearing documenting price
increases at Cabell Huntington Surgery Center and Cook Eye Center after their respective acquisitions by Cabell.
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As Cabell relies on the importance of “culture” in preserving quality at its facilities, it is
important to note that Cabell and St. Mary’s have very different cultures, at least when it comes
to their philosophies regarding collections activity initiated against their patients for the
remaining balances of out of pocket costs. Cabell is very aggressive regarding debt collection,
and routinely sues patients and garnishes wages for outstanding debts. By contrast, St. Mary’s
is always willing to work with its patients and has traditionally offered patients discounts of at
least 10%, and often more, when individuals are able to pay their outstanding bills in full. Cabell
has never offered its patients the benefit of such a discount, preferring to spend money on
aggressive collections activities and wage garnishment that can be very stressful for individuals
who have incurred what are often substantial out of pocket costs for their care. Such stresses
cannot be positive for patients’ health, either.

After the merger-acquisition, which culture will prevail? The culture that embraces
initiating lawsuit after small claims lawsuit, or the culture that allows individuals to pay what
they can and rewards them by offering a discount when they are able to pay an outstanding debt
in full?

Cabell next cites the potential quality penalties imposed by CMS and by various private
health insurers, reporting that these monetary penalties will provide a backstop even if Cabell’s
“Culture” fails protect patients. These measures relate to infection rates and re-hospitalizations,
to overuse of diagnostic studies, et cetera, but do not replicate ways in which competition
improves the quality of health care in Huntington. St. Mary’s and Cabell currently compete
vigorously for patients, and that competition often leads the facilities to invest in new technology
to insure that they remain competitive with each other. Indeed, the FTC cited a direct statement
from St. Mary’s CEO in paragraph 77 of its Complaint, that competition between the hospitals

“creates incentives for investing dollars into their operations to provide and improve quality to
expand services for patients.”

The importance of competition between the hospitals as a driver of investment in new
and expanded services and quality and customer services was reaffirmed during the Certificate of
Need hearing by the testimony of Michael Sellards during the public portion of the hearing:

Q. You're previously quoted as stating that the competition among
hospitals creates incentives for investing dollars into their
operations to provide and improve quality to expand services for
patients. Do you still stand by that statement?

A. Yes."”

While the monetary penalties and “culture” of the facilities may be sufficient to ensure
that the hospitals maintain a minimum quality threshold, these monetary penalties do not
incentivize the monopolistic hospital to invest in new, advanced treatments, 10 provide better
service to patients, or to explore alternatives that might improve operations, patient experience,
or other measures. In its Complaint, the FTC documents numerous specific instances over the
last ten years when Cabell and St. Mary’s were spurred on by competition between the facilities

1% Transcript of Public Hearing, December 21, 2015 in Certificate of Need File No. 14-C-10375-A. Testimony of
Michael Sellards, at 116.



11|{Page

to improve patient e:>q:>eriences.20 Nothing in Cabell’s application for approval of the
cooperative agreement addresses any of the concerns raised by the FTC in its extensive
investigation of the matter. The remedies proposed by Cabell — which appear to consist of
various annual non-public reports to the Attorney General — do not mitigate the loss of
competition in the market when it comes to quality and service improvements that may not be
reflected in CMS and Highmark quality incentives, but which have a very significant impact on
patient experience and on the availability of advanced health care to residents of the four-county
region.

Moreover, no matter how many times Cabell cites the time-limited AVC and LOA as
bulwarks against price increases to end-consumers, Cabell cannot explain away its long history
of increasing prices at facilities it has acquired following such acquisition. During the course of
the Certificate of Need hearing, SWVA, Inc. submitted evidence that it incorporates by reference
herein that Cabell has raised prices at newly acquired facilities such as the Cook Eye Center and
the Cabell Huntington Surgery Center after acquisitions of those facilities. At the Cook Eye
Center, Cabell tripled the list prices for a variety of procedures performed at the facility. At
Cabell Huntington Surgery Center, the list prices for various procedures remained stable, but the
acquisition increased the transaction costs for the same procedures to the end consumers by
anywhere from 100 to 485%. Note that these price increases occurred while Cabell was subject
to the WVHCA’s inpatient and outpatient “rate regulation” function, and that the WVHCA’s rate
regulation scheme had no impact on Cabell’s ability to immediately raise the cost of health care
{0 end consumers at facilities it had acquired.

Economic research has very clearly established that the cost of healthcare is higher in
monopolistic markets than it is in competitive markets. Correcting for all other factors, a recent
extensive recent study found that “hospital prices in monopoly markets are 15.3 percent higher
than those in markets with four or more !rlospitals."‘2i The same study identified Huntington at
the third-highest out of 306 “health care referral regions” for private insurance spending per
person in the United States.

If health care costs in Huntington are already the third-highest on a per person basis
compared to every other referral region in the country, what kind of impact will a new monopoly
have on the bottom line of West Virginia businesses and West Virginia families? How much
more can the already strained budgets of businesses and families stand?

D) The availability of arrangements that are less restrictive to competition and achieve
the same benefits or a more favorable balance of benefits over the disadvantages
attributable to any reduction in competition likely to result from the proposed cooperative

agreement.

2 Gee §77 to 85, inclusive, of the FTC Complaint.

21 Cooper, Z., Craig. S., Gaynor, M., Van Reenen, J. (2015). “The Price Ain’t Right? Hospital Prices and Health
Spending on the Privately Insured.” Retrieved from:
http:/fwww. healthcarepricingproject. org/sites/default/fil es/pricing_variation_manuscr ipt_0.pdf
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In its Application, Cabell states that it is “aware of no alternative arrangements which
would achieve the same level of benefits” provided by the cooperative agreement, and again
asserts, falsely and incorrectly, that the cooperative agreement will have a minimal impact on
competition and provide extensive benefits to the community. Again, SWVA, Inc. notes that it
has repeatedly requested information regarding the identities of the other bidders for St. Mary’s,
and has been repeatedly denied access to that information.

According to the FTC Complaint, numerous other entities submitted bids for St. Mary’s
Medical Center, including both non-profits and Catholic Health Systems. Without disclosure of
the names and identities of the other bidders, the WVHCA cannot perform the analysis it is
required by statute to perform: namely, to determine whether or not there are actual alternative
arrangements that would provide a “hetter balance” of benefits while being less restrictive to
competition.

Throughout this process, Cabell has repeatedly asserted that it is a superior alternative to
a rapacious, for-profit entity that would end St. Mary’s support for medical education, remove all
semblance of local control from decisions made regarding the hospital, strip the hospital of its
community focus, and fire its staff. Did any such entity even submit a bid for St. Mary’s?
Would the Pallottine Sisters been willing to consider selling out to some robber-baron of an
outside investor intent on stripping St. Mary’s of everything they have worked to build it to be?

Instead of accepting Cabell’s fearmongering about the disastrous impacts of an
acquisition by a for-profit entity motivated only by the potential for short-term returns on its
investment, the actual alternatives should be reviewed and assessed. Some other non-profit
hospital or health system, or indeed a non-profit Catholic health system, would be very likely to
invest in and expand St. Mary’s growing relationship with Marshall and its schools of medicine,
nursing, physical therapy, and pharmacy, while working to integrate electronic medical records
systems with Cabell and investing in community health initiatives. Indeed, competing
community health initiatives from competitive hospitals allow more room for innovation and
new ideas regarding engagement, while simultaneously ensuring that residents of the two
hospitals’ primary service area continue to enjoy the benefits of actual competition between two
healthy and competitive hospitals.

The only potential benefit of the acquisition-merger cited by Cabell that cannot be
realized if another entity is allowed to purchase St. Mary’s is a limited amount of cost savings
that arises primarily from the elimination of jobs:

of Respondents’ claimed cost savings are to be
achieved through elimination of purportedly redundant employees
(Full Time Equivalents or “FTEs”). Respondents assert that
FTEs can be eliminated within __ years after the Acquisition
closes.”

SWVA, Inc. also directs the WVHCA to certain in camera testimony during its Certificate of
Need hearing, which supports and substantiates paragraph 103 from the FTC’s complaint. The

2 FTC Complaint at § 103.
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only merger-specific benefit is the potential cost savings that arise from the elimination of a
certain number of jobs within a certain number of years of consummation of the acquisition.

Despite the fact that this information was uncovered by the FTC during its review and
even by SWVA, Inc. through discovery leading up to the Certificate of Need hearing, the
Attorney General’s earlier anti-trust investigation appears to have missed this very important
point: that a major source of the cost savings in this merger-acquisition arise from the
elimination of jobs.

Asked directly by a reporter about the potential elimination of jobs at St. Mary’s and
Cabell following consummation of the transaction during his April 7, 2016 press conference,
Attorney General Morrissey dodged the question and then allowed one of his invited guests,
Delegate Kelly Sobonya, to assert publicly that the merger-acquisition would not eliminate jobs,
but would in fact create new jobs. Again, this raises genuine questions about whether the
Attorney General obtained or performed any sort of competitive or other analysis in preparing
the AVC. Perhaps that document, like the legislation enabling this review, was instead drafted
by Cabell’s Washington, D.C. anti-trust attorneys, with provisions hand-picked to give the
appearance of regulatory substance, while allowing the acquiring entity as much latitude as
possible.

Alleged Benefits of the Merger-Acquisition Claimed in the Application

In its application, Cabell alleges that the merger-acquisition will accrue the following
benefits:

A) Population Health Improvement

Cabell asserts that a larger entity will be able to achieve new breakthroughs in population
health management, but provides no supporting evidence for this assertion. There are no medical
or economic studies cited to support the notion that a larger health system is better able to engage
medically distressed or underserved populations, or that the health of populations in a region
served by a monopolistic hospital is, in general, better by any measures than those served by two
competitive hospitals. Absent evidence or indeed even a plan beyond buzzwords like engaging
with stakeholders. Cabell fails to offer any meaningful assurance that the merger-acquisition and
consequent creation of a new regional monopoly with broad power is the only way to achieve
population health improvement. More to the point, there is nothing merger-specific this benefit.
Cabell and St. Mary’s or its successor could make an agreement to engage in broad data sharing
regarding population health and outcomes that would achieve the same benefits while preserving
competition in the regional marketplace for health care services.

B) Improved Access to Health Care Services

Cabell asserts that it will be able to improve access to health care services, by creating
new centers of excellence. Again, SWVA, Inc. directs the WVHCA to Cabell’s presentation
during the certificate of need hearing, both the in camera and public proceedings. At no point
during these proceedings did Cabell ever offer concrete assertions that it intended to expand
service lines, and indeed most of the claimed efficiencies arise from consolidation of services,
not their expansion. Moreover, while Cabell asserts that the individuals who prefer to receive
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treatment at St. Mary’s will be able to go there, that population is not guaranteed that it will be
treated the way St. Mary’s has treated it in the past. If Cabell expands its aggressive and litigious
collections practices to St. Mary’s. those patients may no longer feel that they have a choice
about where to go for health care. They may begin putting off necessary care because of the
potential costs or because of the previous stigma of a lawsuit and garnishment.

C) Improved Quality

Again, Cabell offers no evidence that the merged entity will result in quality
improvements. Moreover, there is absolutely nothing merger specific about the Cabell’s stated
plans. There is no reason that Cabell and St. Mary’s could not establish an integrated regional
medical records database. There is no reason that Emergency Room protocols could not be
normalized between the hospitals, if the differences represent a challenge to patient care. There
is no reason that the hospitals could not, as independent and competitive entities. invest in
wellness and population health. Indeed, it may be reasonably argued that the current competition
between the two hospitals drives them to continue to invest in the community because
investment in community health and wellness programs is an important component of the
hospitals’ competitive marketing programs. It is no accident that both facilities offer similar
low-cost screening lab and radiology studies to the community on a limited basis each quarter.

D) Cost Saving Efficiencies

The only merger-specific cost saving efficiencies claimed by Cabell arise from the
climination of jobs and there is absolutely no evidence that any of these alleged cost saving
efficiencies will ever be passed on to the consumers of healthcare. SWVA, Inc. again directs the
WVHCA to certain in camera testimony offered during the Certificate of Need hearing regarding
the claimed cost-savings from the merger-acquisition and how such cost-savings would be
returned to the consumers. Under the new law, the hospitals are allowed to increase their rates
every year by the rate at which health care costs have risen nationally (the consumer price index
for inpatient and outpatient care) plus an additional 2%, every single year even after case mixX
index, outliers, and high cost procedures have been taken into account 10 ‘justify” the increase.
Over the course of a decade, this would mean that the region’s already high health care costs
would continue to outpace national health care inflation rates each and every year, making the
region less and less competitive and more and more expensive. Moreover, the “rates” in
question address only the list prices of medical care, not the transactional cost that accrues to
businesses and individuals covered by private insurance.

E) Ensuring Affordability of Care

Cabell relies heavily on the AVC and non-public LOA, but SWVA, Inc. reminds all of
the regulators that these documents are time-limited. If the merger-acquisition had been
consummated in 2006, all of the provisions of both documents would be expiring this year.
Furthermore, nothing in the AVC or the non-public LOA preserves or enhances competition in
the private health insurance market, as there is no protection for new and potentially innovative

I
23 Wwest Virginia Code §16-29B-28(g)(1)(D).
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market entrants seeking to negotiate discount contracts with the new, monopolistic hospital,
beyond the Attorney General’s right to refuse discount contracts deemed anti-competitive set
forth in §16-29B-28(i)(1)(B). Of course, if the Attorney General rejects a contract because he or
she deems it anti-competitive, there is nothing to ensure that the contract will be renegotiated.
The new health care plan seeking to enter into the Huntington market could simply determine
that the barriers to entry are too great, and choose not to even make the attempt.

F) Enhancing and Preserving Medical Education Programs

Cabell asserts that it is better positioned to enhance and preserve medical education
programs at St. Mary’s Medical Center than another, nebulous, nefarious for-profit acquirer of
St. Mary’'s Medical Center. However, as we know from the FTC Complaint, Cabell was not the
only bidder for St. Mary’s Medical Center and the other bidders included non-profits and
Catholic health systems. SWVA, Inc. has repeatedly asked for information regarding the other
bidders in order to comment intelligibly on Cabell’s many otherwise unsupported assertions that
it is best positions to preserve the medical education programs at Marshall University. The only
way to assess Cabell’s assertions is to actually obtain information from the other competitive
bidders and make that determination. 1t is strikingly unlikely that another not-for-profit hospital
or health care system, including at least one not-for-profit Catholic health care system, would
seek to obtain St. Mary’s Medical Center and then strip out its support for medical education at
Marshall University.

G) Supporting the Authority’s Goals and Strategic Mission as Applicable

The prologue to Chapter 16. Article 29B, which created the WVHCA, explicitly states
that “the health and welfare of the citizens of this state is being threatened by unreasonable
increases in the cost of health care services...” WV Code §16-29B-1. T he prologue cites other
concerns, including a “fragmented” health care system, unequal access to carc, and the lack of
information to permit effective planning, but goes on to state that: 1) data regarding costs must
be gathered; 2) a system of cost controls must be implemented, and 3) a state government entity
must be empowered to take on these tasks.

Thus, the WVHCA’s explicit direction is to gather information regarding health care
costs in the state, and then to work to control such costs. Ensuring adequate access to health care
in rural and depopulated areas of the state is also a concern, but a secondary one. Cost control 1s
the primary direction the W V State Legislature gave to the WVHCA in writing the statute that
established it.

To date, SWVA, Inc. has offered extensive evidence from trained economists to show
that monopolistic health care systems have a direct impact on patient costs, and that controlling
for all other factors, monopolistic health care systems have costs 15% for the end user than
facilities in competitive markets. Huntington already has the third-highest cost for private
insurance per capita out of 306 health care referral regions in the country. West Virginia is 49"
in median family income out of 50 states in the country. This combination is outrageous and
unsustainable, and the WV Health Care Authority will have abdicated its responsibility to protect
the citizens of Huntington, WV from “unreasonable increases in the cost of health care services”
if it allows Cabell to continue to use its political power to escape scrutiny regarding the impact of
a monopolistic health care system on the bottom line of its patients.
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The only “benefits” of the merger-acquisition cited by Cabell that are unique to Cabell’s
acquisition of St. Mary’s are those specific cost savings that arise from the elimination of
redundant positions between the two facilities, as is outlined in paragraph 103 of the FTC
Complaint and during in camera portions of the Certificate of Need hearing. Every other benefit
cited by Cabell is a benefit assumed based on St. Mary’s potential acquisition by a short-term
profit-centered for-profit out-of-state entity. During the Certificate of Need hearing, the
WVHCA refused to allow SWVA, Inc. to ask any questions about the bid process for St. Mary’s,
and refused, even, to allow SWVA, Inc. to inquire of St. Mary’s CEO whether or not any of the
other bidders for St. Mary’s showed a commitment to medical education. During the same
hearing, absurdly, the WVHCA allowed Cabell to make claim after claim about how some other
entity might acquire St. Mary’s and then choose to divest the hospital from its investments in
medical education at Marshall University. In light of the critical nature of this information, once
again, SWVA, Inc. renews its request to obtain the relevant bid information from St. Mary’s, and
renews its request to obtain documentation of the competitive analysis performed by the Office
of the Attorney General. SWVA, Inc. requests that the public comment period be held in
abeyance while such information is obtained, and then reopened to allow for a full ten day
comment period after receipt of such information.

Even without this critical information, given the entirety of the record, there can be no
question that the benefits to consumers of competition between Cabell Huntington Hospital and
St. Mary’s Medical Center or its successor outweigh the alleged benefits of the merger-
acquisition and the WVHCA should issue an order denying the Application.

Sincerely,

élimﬂ%

Benefits Manager
SWVA, Inc.
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UNITED STATES OF AMERICA
BEFORE THE FEDERAL TRADE COMMISSION

COMMISSIONERS: Edith Ramirez, Chairwoman
Julie Brill
Maureen K. Ohlhausen
Terrell MeSweeny

In the Matter of
Cabell Huntington Hospital, Inc. Docket No. 9366

a corporation;

PROVISIONALLY REDACTED
Pallottine Health Services, Inc. PUBLIC VERSION

a corporation;
and

St. Mary’s Medical Center, Inc.
a corporation.

COMPLAINT

Pursuant to the provisions of the Federal Trade Commission Act (“FTC Act”), and by
virtue of the authority vested in it by the Act, the Federal Trade Commission (“Commission™),
having reason to believe that Respondents Cabell Huntington Hospital, Inc. (“Cabell”), Pallottine
Health Services, Inc. (“PHS™), and St. Mary’s Medical Center, Inc. (“St. Mary’s”), having
executed an agreement pursuant to which Cabell will become the sole member. and thereby
acquire all the assets, of St. Mary’s (the “Definitive Agreement”) in violation of Section 5 of the
FTC Act, 15 U.S.C. § 45, which if consummated would violate Section 7 of the Clayton Act, as
amended. 15 U.S.C. § 18, and Section 5 of the FTC Act, and it appearing to the Commission that
a proceeding by it in respect thereof would be in the public interest, hereby issues its complaint
pursuant to Section 5(b) of the FTC Act, 15 U.S.C. § 45(b), and Section 11(b) of the Clayton
Act, 15 U.S.C. § 21(b), stating its charges as follows:

I

NATURE OF THE CASE

1 Cabell’s proposed acquisition of St. Mary’s (the “Acquisition”) is likely to
substantially lessen competition for healthcare services in Huntington, West
Virginia, and its surrounding communities. The Acquisition would lead to
increased healthcare costs for local residents and reduce the merging parties’

1 Enclosare 0



incentives to maintain and improve quality of care. If allowed to proceed, the
Acquisition would create a dominant firm with a near monopoly over general
acute care (or “GAC”) inpatient hospital services and outpatient surgical services
in and around Huntington.

Cabell and St. Mary’s are general acute care hospitals located only three miles
apart in Huntington, and they directly compete with one another to provide
inpatient and outpatient services. As the only two hospitals in Huntington, Cabell
and St. Mary’s have a long history of close competition that has yielded numerous
price and quality benefits for consumers.

As Cabell’s CFO emphasized in 2013, St. Mary’s is Cabell’s “main competitor
for all but our exclusive services,” which are limited to three service lines:
neonatal ICU, pediatric ICU, and burn. Other documents from the two hospitals,
their consultants, and ratings agencies consistently describe Cabell and St. Mary’s
not only as “competitors,” but also as each other’s *main,” “primary,” or
“strongest” “competitors,” and “long-standing rival[s].” Respondents’ own
merger consultant testified that Cabell and St. Mary’s have been “head-to-head
competitors for a very long period of time,” which is consistent with testimony
from health plan and other industry executives that “Cabell Huntington and St.
Mary’s are each other’s closest competitors for inpatient and outpatient services.”

Especially in recent years, Cabell and St. Mary’s have competed on the pricing of
their healthcare services, vying for inclusion in commercial health plan networks
and attempting to “meet and/or beat” the other’s prices for individual services.
Cabell and St. Mary’s have also competed vigorously on non-price dimensions,
working to improve performance on quality measures, expand service lines, invest
in new technology, and otherwise improve hospital quality to attract patients from
one another. If consummated, the Acquisition would eliminate this intense
competition to the detriment of local employers and residents.

That Cabell and St. Mary’s are intense, close competitors also is evidenced by
their efforts to coordinate their actions to lessen the competition between them.
During its investigation of the proposed Acquisition, the Commission discovered
that Cabell and St. Mary’s have engaged in conduct to limit their head-to-head
competition through explicit and tacit coordination in the form of joint contracting
with health plans, secret territorial agreements not to advertise against one
another, and a “gentlemen’s agreement” to allocate service lines between them.
Of particular significance, Cabell, St. Mary’s, and other regional hospitals
negotiated health plan contracts jointly through a so-called physician hospital
organization (“PHO”) for nearly 10 years. Although this so-called PHO is now
inactive, contracts that resulted from these negotiations remain in place, and
Cabell and St. Mary’s have continued to share information about prospective
health plan negotiations.
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The Acquisition is likely to substantially lessen competition in two relevant
markets in which Cabell and St. Mary’s compete to offer services: (1) general
acute care inpatient hospital services sold and provided to commercial health
plans and their members, respectively: and (2) outpatient surgical services sold
and provided to commercial health plans and their members, respectively. The
relevant geographic market in which to analyze the effects of the Acquisition is
no broader than the four counties surrounding Huntington—Cabell, Wayne, and
Lincoln counties in West Virginia, and Lawrence County. Ohio (the “Four-
County Huntington Area™). Cabell and St. Mary’s each routinely identify these
same four counties as their Primary Service Area (“PSA”).

Post-Acquisition, the combined entity would account for more than 75% of the
discharges in the Four-County Huntington Area for general acute care inpatient
services. Similarly, the combined entity would command a high share of the
market for outpatient surgical services in the Four-County Huntington Area.
These very high market shares and the corresponding concentration levels render
the Acquisition presumptively unlawful—by a wide margin—under the relevant
case law and the U.S. Department of Justice and Federal Trade Commission
Horizontal Merger Guidelines (“Merger Guidelines”).

Respondents recognize that the Acquisition will result in extraordinary
concentration levels. St. Mary’s CEO wrote in April 2015 that, post-merger,
“gMMC and CHH collectively will control almost 90% of the market.”
Similarly, according to their own ordinary-course documents, Cabell’s and St.
Mary’s individual market shares in their PSA have ranged in recent years from
35% to over 40% for each hospital. According to these same documents, the
next-closest hospital, King’s Daughters Medical Center (“King’s Daughters”™),
which is approximately a 25-minute drive across state lines into Kentucky,
maintains a much smaller market share in Cabell and St. Mary’s PSA. No other
hospital holds more than a 5% market share in the PSA.

The West Virginia Health Care Authority’s (*“WVHCA”) rate review system
would not prevent anticompetitive harm from the Acquisition. The WVHCA
principally reviews and approves (or disapproves) a hospital’s list prices, or
“charges.” as opposed to the prices. or “rates,” negotiated between the hospitals
and health plans. Because these negotiated rates are below the list prices/charges,
the limit on charges represents a ceiling on negotiated rates but does not preclude
a significant increase in those negotiated rates. Furthermore, the WVHCA’s rate
review system does not protect competition on non-price dimensions, such as
quality and service. This rate review scheme is not an adequate substitute for
competition.

In an attempt to avoid an antitrust challenge to the Acquisition, Cabell and St.
Mary’s entered into two agreements, conditional on consummation of the
Acquisition, that purport to limit the combined entity’s conduct for five to seven

3
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ears: (1) a Letter of Agreement (“LOA™)
: and (2) an Assurance of Voluntary
Compliance (“AVC”) between Respondents and the Attorney General of West
Virginia. Neither of these temporary agreements would sufficiently protect
consumers. Principally consisting of price controls shown by economic theory
and evidence to be ineffective, the two agreements would not replace the benefits
of competition lost through the Acquisition.

Entry or expansion by other providers of the relevant services is unlikely to occur,
much less in a manner timely, likely. or sufficient to deter or counteract the loss
of price and non-price competition in the near future. Significant barriers to
entry, including substantial up-front costs, regulatory restrictions, and the Four-
County Huntington Area’s demographic profile, make new healthcare providers
unlikely to enter the relevant markets.

Finally. Respondents’ efficiencies and quality claims are largely not verifiable or
merger-specific, and any cognizable claims are insufficient to offset the
significant competitive harm from the Acquisition.

Respondents cannot consummate the Acquisition until they first receive a
Certificate of Need (“CON™) from the WVHCA and then receive approval from
the Catholic Church. Respondents have advised the Commission that, because
their CON application is subject to a contested proceeding that may involve
significant discovery, the CON process may not be completed for at least several
months from now. Additionally, Respondents have advised the Commission that
obtaining approval from the Catholic Church may take an additional six to eight
weeks following CON approval.

IL

BACKGROUND

A.
Jurisdiction

Respondents, and each of their relevant operating entities and parent entities are,
and at all relevant times have been, engaged in commerce or in activities affecting
“commerce” as defined in Section 4 of the FTC Act, 15 U.S.C. § 44, and Section
] of the Clayton Act, 15 1.S.C. § 12,

The Acquisition constitutes an acquisition subject to Section 7 of the Clayton Act,
15 U8.C.§18.
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B.
Respondents

Respondent Cabell is a not-for-profit, 303-bed hospital incorporated under and by
virtue of the laws of West Virginia. Cabell is headquartered at 1340 Hal Greer
Boulevard, Huntington, West Virginia, 25701. During the fiscal year ending
September 30. 2014, Cabell earned $439 million in revenue.

In addition to its main hospital, Cabell owns and operates the 72-bed Hoops
Family Children’s Hospital, an outpatient surgery center, and, together with the
Marshall University Joan C. Edwards School of Medicine (“Marshall”), the
Edwards Comprehensive Cancer Center. Pursuant to a management agreement,
Cabell also manages Pleasant Valley Hospital, a 201-bed community hospital
located 50 miles northeast of Huntington. Cabell employs approximately
physicians and leases approximately physicians from Marshall. Cabell serves as
a teaching hospital for Marshall medical students and residents.

Respondent PHS is a non-profit organization incorporated under and by virtue of
the laws of West Virginia. PHS is run by the Pallottine Missionary Sisters, who
are headquartered in Florissant, Missouri, and is located in Huntington, West
Virginia. PHS owns two hospitals, St. Joseph’s Hospital (“St. Joseph’s™) in
Buckhannon, West Virginia, and St. Mary’s.

Respondent St. Mary’'s is a not-for-profit, 393-bed Catholic hospital incorporated
under and by virtue of the laws of West Virginia. St. Mary’s is headquartered at
2900 First Avenue, Huntington, West Virginia, 25702. During the fiscal year
ending September 30, 2014, St. Mary’s earned $401 million in revenue.

In addition to its main hospital, St. Mary’s manages and has a- ownership
interest in Three Gables Surgery Center in Proctorville, Ohio. St. Mary’s also
owns and operates a small emergency room, outpatient laboratory, and imaging
center in Ironton, Ohio. St. Mary’s employs approximatelyl physicians. St.
Mary’s also serves as a teaching hospital for Marshall medical students and
residents.

21
The Proposed Acquisition
In the spring of 2013, PHS began to take steps toward the sale of St. Mary’s and

St. Joseph’s. PHS planned to use a request for proposal (“RFP”) process that
involved identifying potential buyers and asking them t0 submit bids.
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In January 2014, Cabell submitted a Letter of Intent for the purchase of St.
Mary’s. PHS declined the Letter of Intent in favor of pursuing the RFP process.
In May 2014, Cabell and. other hospital systems, including not-for-profit, for-
profit, and Catholic systems, submitted bids to purchase St. Mary’s.

In June 2014, PHS began discussions with Cabell about drafting a memorandum
of understanding for the sale of St. Mary’s to Cabell.

On August 1, 2014, Cabell and PHS signed a Term Sheet for the sale of St.
Mary’s. On November 7, 2014, Respondents signed a Definitive Agreement
whereby Cabell would become the sole member and ultimate parent entity of St.
Mary’s.

Prior to closing the transaction, Cabell must obtain a CON from the WVHCA for
the purchase of St. Mary’s. Cabell’s CON application, filed on April 30, 2015,
has been opposed by a local employer. Although the WVHCA was scheduled to
hold a hearing on Cabell’s application on November 18, 2015, the WVHCA
recently continued the hearing, at Cabell’s request, for an indefinite period.

Respondents also must obtain approval of the Acquisition from the Catholic
Church, which Respondents may receive only after obtaining a CON from the
WVHCA. Respondents have advised the Commission that this approval may take
an additional six to eight weeks.

1L

THE RELEVANT SERVICE MARKETS

The first relevant service market in which to analyze the proposed Acquisition is
general acute care inpatient hospital services sold and provided to commercial
health plans and their members, respectively. This service market consists of the
broad cluster of medical and surgical diagnostic and treatment services offered by
both Cabell and St. Mary’s that typically require an overnight hospital stay. It
includes all inpatient services offered by both Cabell and St. Mary’s.

Although the Acquisition’s likely effect on competition could be analyzed
separately for each individual inpatient service, it is appropriate to evaluate the
likely effects through an analysis of the cluster of GAC inpatient hospital services
because each of these services is offered to residents of the Four-County
Huntington Area under similar competitive conditions, by similar market
participants. Thus, grouping the hundreds of individual GAC inpatient hospital
services into a cluster for analytical convenience enables the efficient evaluation
of competitive effects with “no loss of analytic power.”
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The second relevant service market is outpatient surgical services sold and
provided to commercial health plans and their members, respectively. Outpatient
surgical services consist of the cluster of general surgery procedures offered by
Cabell and St. Mary’s that do not require an overnight hospital stay. Outpatient
surgical services are a separate relevant market and warrant separate analysis
from inpatient services because they are offered by a different set of providers
under different competitive conditions. In addition, health plans and patients
generally do not substitute outpatient services for inpatient services in the face of
a price increase: rather, the decision to provide care on an inpatient or outpatient
basis is a clinical decision made by the patient’s physician.

Although the Acquisition’s effect on each outpatient surgical service could be
analyzed separately, treatment of outpatient surgical services as a cluster market is
appropriate because of the similar competitive conditions that characterize
outpatient surgical services in the Four-County Huntington Area.

Iv.

THE RELEVANT GEOGRAPHIC MARKET

For both relevant service markets, the relevant geographic market in which to
analyze the effects of the Acquisition is no broader than the Four-County
Huntington Area, which consists of Cabell, Wayne, and Lincoln counties in West
Virginia, and Lawrence County, Ohio. Cabell and St. Mary’s routinely analyze
this area—which they call their “Primary Service Area”™—{o evaluate market
shares in the ordinary course of business.

The appropriate geographic market is determined by identifying the geographic
boundaries within which a hypothetical monopolist for the services at issue could
profitably impose a small but significant and non-transitory increase in price.

Residents of the Four-County Huntington Area strongly prefer to obtain GAC
inpatient hospital services and outpatient services locally. Patients choose to seek
care close to their homes or workplaces for their own convenience and that of
their friends and families.

Indeed, Cabell’s regulatory filings show that an overwhelming percentage of
patients in Cabell and Wayne counties seek inpatient care in Cabell County—that
is, at Cabell or St. Mary’s.

Hospitals outside of the Four-County Huntington Area do not regard themselves
as, and are not, meaningful competitors of Cabell or St. Mary’s for GAC inpatient
hospital services or outpatient surgical services in the Four-County Huntington
Area.
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Because residents of the Four-County Huntington Area clearly prefer to obtain
GAC inpatient hospital services and outpatient surgical services in the Four-
County Huntington Area, a health plan that had neither Cabell nor St. Mary’s in
its network would be unattractive to consumers in the area. Health plans have
stated that a network lacking both Cabell and St. Mary’s would be so unattractive
as to not be viable. Accordingly. in response to a small but significant price
increase in GAC inpatient hospital services at a merged Cabell/St. Mary’s, a
health plan serving patients in the Four-County Huntington Area would not
attempt to market a network that excluded those two hospitals. Because a
majority of patients within the Four-County Huntington Area do not view
providers outside of that area as practicable alternatives. the merged hospital
system could profitably impose a small but significant price increase in the Four-
County Huntington Area. The same competitive dynamic exists for outpatient
surgical services.

V.

MARKET STRUCTURE AND THE ACQUISITION’S PRESUMPTIVE ILLEGALITY

i

38.

39.

40.

Following the Acquisition. Cabell would own the only general acute care
hospitals within the Four-County Huntington Area, and it would hold a dominant
share of the market for general acute care inpatient hospital services. The only
other hospital that serves more than a negligible percentage of Four-County
Huntington Area residents is King’s Daughters, in Ashland, Kentucky. The few
other hospitals that serve residents in the relevant market are even farther away
and have minimal shares.

Cabell’s post-Acquisition market share for general acute care inpatient hospital
services would be over 75%. as measured by share of inpatient admissions of
patients residing in the Four-County Huntington Area. This market share far
surpasses levels held to be presumptively unlawful by the U.S. Supreme Court
and numerous other courts, including those in recent hospital merger cases.

The Herfindahl-Hirschman Index (“HHI™) is a well-accepted method used to
measure market concentration, as reflected in the Merger Guidelines. A merger
or acquisition is presumed likely to create or enhance market power, and thus is
presumed illegal, when the post-merger HHI exceeds 2,500 points and the merger
or acquisition increases the HHI by more than 200 points. Here, the market
concentration levels far exceed these thresholds, with a post-Acquisition HHI in
the general acute care inpatient hospital services market of over 5,800, and an
increase in HHI of over 2,800 points.

The market shares and HHI figures for the general acute care inpatient hospital

services market for 2013, the most recent year for which state data were available.
are summarized in the following table. These figures are conservatively

8



calculated; they attribute market share to all hospitals accounting for admissions
of patients residing in the Four-County Huntington Area, regardless of whether
the hospital is physically located in the Four-County Huntington Area.

GENERAL ACUTE CARE INPATIENT HOSPITAL SERVICES

Provider Market Share Post-Acquisition

Cabell Huntington Hospital 40.8%

St. Mary’s Medical Center 34.6%

75.4%

King’s Daughters Medical Center 9.8% 9.8%

Our Lady of Bellefonte Hospital 4.4% 4.4%

Charleston Area Medical Center 4.0% 4.0%

Other

6.4% 6.4%

HHI

2,999 5,824

Change in HHI +2,825

41.

42.

43.

As the above table reflects, no hospital other than the merging parties and King’s
Daughters serves more than 5% of patients in the Four-County Huntington Area.

For outpatient surgical services, Cabell and St. Mary’s are again the most
significant providers in the Four-County Huntington Area. The only other
outpatient surgical facility located in the relevant market is Three Gables Surgery
Center (“Three Gables”) in Proctorville, Ohio, about a 12-minute drive from
Huntington. Three Gables is a multi-specialty surgical facility focusing on
orthopedic, gastroenterological. and ENT procedures. Three Gables
predominantly performs outpatient procedures and has only eight inpatient beds
for the small number of its cases that require an overnight stay. St. Mary’s holds
the management contract for Three Gables and negotiates health plan contracts on
its behalf, and Three Gables” CEO is a St. Mary’s employee. Pursuant to the
management contract, St. Mary’s also has ownership interest in Three
Gables. Even if Three Gables is treated as an independent competitor despite St.
Mary’s significant involvement, the Acquisition would result in a high combined
market share, a highly concentrated market, and a significant increase in
concentration for outpatient surgical services.

Under the relevant case law and the Merger Guidelines, the Acquisition is
presumptively unlawful by a wide margin, as it would significantly increase
concentration in markets that are already highly concentrated.
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VL.

ANTICOMPETITIVE EFFECTS

A.
Hospital Competition Yields Lower Prices and Higher Quality

Competition between hospitals occurs in two distinct but related stages. First,

hospitals compete for inclusion in commercial health plans’ provider networks.
Second. in-network hospitals compete to attract patients, including health plan

members.

In the first stage of hospital competition, hospitals compete to be included in
health plan networks. To become an in-network provider, a hospital negotiates
with a health plan and, if mutually agreeable terms can be reached, enters into a
contract. Reimbursement rates (i.e., prices), which the hospital charges for
services rendered to a health plan’s members, are a central contract term that is
negotiated.

In-network status benefits a hospital by giving it preferential access to the health
plan’s members. Health plan members typically pay far less to access in-network
hospitals than out-of-network hospitals. Thus, all else being equal, an in-network
hospital will attract more patients from a particular health plan than an out-of-
network hospital. This dynamic motivates hospitals to offer lower rates to health
plans to win inclusion in their networks.

From the health plan’s perspective, having hospitals in-network is beneficial
because it enables the health plan to create a healthcare provider network in a
particular geographic area that is attractive to current and prospective members,
typically local employers and their employees.

A critical determinant of the relative bargaining positions of a hospital and a
health plan during contract negotiations is whether other, nearby comparable
hospitals are available to the health plan and its members as alternatives in the
event of a negotiating impasse. The presence of alternative hospitals limits a
hospital’s bargaining leverage and thus constrains its ability to obtain higher
reimbursement rates from health plans. The more attractive these alternative
hospitals are to a health plan’s members in a local area, the greater the constraint
on that hospital’s bargaining leverage. Where there are few or no meaningful
alternatives, a hospital will have greater bargaining leverage to demand and obtain
higher reimbursement rates.

10
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A merger between hospitals that are close substitutes in the eyes of health plans
and their members therefore tends to lead to increased bargaining leverage for the
merged entity and, as a result. higher negotiated rates, because it eliminates an
available alternative for health plans. This increase in leverage is greater when
the merging hospitals are closer substitutes for (competitors to) each other.

Increases in the reimbursement rates negotiated between a hospital and a health
plan significantly impact the health plan’s members. “Self-insured” employers
rely on a health plan for access to its provider network and negotiated rates, but
these employers pay the cost of their employees’ healthcare claims directly and
thus bear the full and immediate burden of any rate increases in the healthcare
services used by their employees. “Fully-insured” employers pay premiums to
health plans—and employees pay premiums, co-pays, and deductibles—in
exchange for the health plan assuming financial responsibility for paying hospital
costs generated by the employees’ use of hospital services. When hospital rates
increase, health plans pass on these increases to their fully-insured customers in
the form of higher premiums. co-pays, and deductibles.

In the second stage of hospital competition, hospitals compete to attract patients
to their facilities. Because health plan members often face similar out-of-pocket
cost for in-network hospitals, hospitals in the same network compete to attract
patients on non-price features—that is, by offering better quality of care,
amenities, convenience, and patient satisfaction than their competitors. Hospitals
also compete on these non-price dimensions to attract patients covered by
Medicare and Medicaid, and other patients without commercial insurance. A
merger of competing hospitals eliminates that non-price competition and reduces
their incentive to improve and maintain quality.

Although West Virginia has a healthcare regulatory system that includes rate
review, hospital competition retains a central role in promoting lower prices and
higher quality of care. West Virginia’s rate review system creates a ceiling on
hospital charges and rates, but it is not a replacement for competition in yielding
lower prices, and it does not protect against reductions in non-price competition.

The WVHCA reviews and approves a hospital’s average charge per inpatient
discharge and average charge per outpatient visit, both of which are based on the
charges listed in the hospital’s chargemaster (price list). The WVHCA calculates
average charges annually and applies a methodology to determine a hospital’s
permitted increase in its average charges for the coming year. Notably, those
charges are list prices, not the actual reimbursement rates negotiated by health
plans, which are lower.

Although the WVHCA also reviews negotiated reimbursement rates that health

plans have agreed to pay hospitals, the primary goal of this review is to ensure
that the discounted reimbursement rate “does not constitute an amount below the
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actual cost to the hospital” and thus does not threaten the hospital’s financial
viability. Contract reimbursement rates rarely have been rejected by the
WVHCA., and never have been rejected on the basis that the negotiated discount
was too small or that a price increase reflected an undue exercise of a hospital’s

market power.

Because all of Cabell’s and St. Mary’s health plan commercial contracts establish
negotiated reimbursement rates below the chargemaster levels, the WVHCA’s
rate review system does not foreclose higher prices to health plans and their
members post-Acquisition. In other words, rate review may impose an upper
limit, but negotiated rates have room to increase before they hit that ceiling.
Moreover. the WVHCA s rate review does nothing to protect against the loss of
quality and service competition.

B.
The Acquisition Would Eliminate Price Competition

As a result of their proximity and service offerings, Cabell and St. Mary’s are
intense competitors and close substitutes for each other in the eyes of health plans
and patients in the Four-Count Huntington Area. As a health plan executive
succinctly stated,

The Acquisition would end
the hospitals’ significant and beneficial incentive to compete on price.

A standard economic analysis of the closeness of competition known as diversion
analysis, which is based on data about where patients receive hospital services,
confirms that Cabell and St. Mary’s are very close competitors. In fact, they are
cach other’s closest competitors, by a wide margin. Diversion analyses show that,
if Cabell were no longer available to patients, about half of its patients would seek
GAC inpatient hospital services at St. Mary’s. Similarly, if St. Mary’s were no
longer available, about half of its patients would seek GAC inpatient hospital
services at Cabell. Diversions from Cabell or St. Mary’s to other hospitals are
significantly smaller.

In particular, Cabell and St. Mary’s compete for inclusion in health plan
networks. For example, writing about a health plan seeking to enter the market,
Cabell’s CFO stated. “if St. Mary’s ends up in their network and not us, we can
expect a tongue lashing [from Cabell’s CEO].”

To win inclusion in health plan networks, Cabell and St. Mary’s compete,
including on price. Numerous ordinary course of business documents show each
hospital carefully monitoring and responding to the other’s health plan
negotiations, charges, and costs. Indeed, Cabell and St. Mary’s track the
outcomes of each other’s health plan negotiations and try to match or beat the

12



60.

61.

62.

63.

64.

65.

other’s terms, viewing any negotiated rate advantage over the other as “very
helpful.”

Likewise, health plans have played Cabell and St. Mary’s off each other to obtain
lower reimbursement rates or more favorable terms. For example,

negotiated a fixed-rate
reimbursement structure (which health plans favor because it provides more rate
certainty than a discount-off-charges reimbursement structure) in its contract with
-and then 1everaied that outcome to negotiate a fixed-rate reimbursement

structure with

In addition, in 2009 or 2010, excluded from its Medicare
Advantage network. was only willing to include - in this network
if provided a substantial discount to bring payments closer to
levels. After it refused, faced complaints from doctors frustrated by the
local members who turned to instead of paying more to use
as an out-of-network hospital. In 2011, asa direct result of this
competition from -, ﬁ relented, agreeing to give
discount it had originally sought in return for inclusion in
Advantage network. '

the
Medicare

threatened to demote to a “second-tier” hospital
had higher prices than . Demotion to the
members to higher out-of-pocket costs
when using Concerned that members would divert to -
responded by offering an additional discount on large claims in
return for maintaining its first-tier status. After rejected this proposal due
to concerns about administrative costs- convinced - to keep in
the first tier by persuading that, when certain adjustments were made,
prices were comparable to

Similarly, in 2010,
in its network because
second tier would have subjected

As these examples show, absent the Acquisition health plans can negotiate lower
rates by threatening either to exclude Cabell or St. Mary’s from their networks or
to assign either hospital to a less preferential tier, because the other hospital serves
as a close alternative for patients.

The Acquisition would eliminate health plans’ ability to use competition between
Cabell and St. Mary’s to negotiate better rates. Because of local residents’ strong
preference for in-network access to at least one Huntington hospital, health plans
could not develop an attractive network that included neither hospital, and Cabell
would therefore have increased bargaining leverage with health plans post-
Acquisition.

Cabell knows that a merger with a competing hospital would increase its
bargaining leverage. In a presentation on hospital affiliations, Cabell’s CFO
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identified “Negotiating Power” with “Third party payers” as the first “main
reason[]” to affiliate.

Health plans have also confirmed that the Acquisition would enhance Cabell’s
bargaining leverage. Multiple health plans have expressed concerns that the
combined Cabell/St. Mary’s will have the ability to increase rates. As one health
nlan executive declared,

Likewise, informed Cabell that

emplovee similarly reported her

The Acquisition would also eliminate competition to contain list prices and costs.
Cabell and St. Mary’s closely track each other’s list prices. For example, in July
2014, Cabell’s CFO explained, “We have a
compared to St. Mary’s (higher) for the same DRG’s. This is of concern in terms
of competitiveness in the future with payers.” With respect to the pricing of
individual services, St. Mary’s deliberately sets its charges lower than Cabell’s for
many services, and Cabell has lowered its charges on multiple services to match
St. Mary’s. At times, this competition threatened to become a “downward spiral.”
as Cabell’s CFO put it, with St. Mary’s “discount[ing] to meet and/or beat”
Cabell’s prices.

With respect to cost, Cabell was aware that its higher cost structure, due primarily
to higher employee salaries and benefits, placed it at a competitive disadvantage
vis-a-vis St. Mary’s. Cabell examines St. Mary’s salaries and benefits at least
once a year. After St. Mary’s froze its defined benefit retirement plan, Cabell
made plans to do the same. Cabell has received complaints from patients and
employers about its higher prices relative to those at St. Mary’s and other
facilities in the region. After one such complaint, Cabell’s CFO wrote, in January
2014, “I believe we have three years at best to get our costs in line with St.
Mary’s.”

Aware that the vigorous competition between them forces lower list prices and
larger discounts for health plans, and creates pressure to reduce costs, Cabell and
St. Mary’s have made periodic efforts to limit competition between them.

In 1994, Cabell and St. Mary’s, along with local physicians, formed a so-called
PHO named Tri-State Health Partners, Inc. (“Tri-State™). Two small hospitals in
the region, Pleasant Valley Hospital and Williamson Memorial Hospital.

subsequently joined Tri-State. Through Tri-State, Cabell and St. Mary’s jointly
negotiated contracts with multiple health plans, including‘
and

These contracts—which are evergreen, meaning that they have no
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termination date and automatically renew—have identical, low discounts (5% off
charges) for both Cabell and St. Mary’s.

In or about 2003, Tri-State ceased to function and was “administratively
dissolved™ by the state for failure to file annual reports. Nonetheless, and despite
the absence of any clinical integration or other efficiencies that might have once
justified the PHO (if such integration or efficiencies ever did exist), Cabell and St.
Mary’s maintained Tri-State as a “shell” corporation, which kept their favorable,
jointly negotiated health plan contracts in place. As a Cabell employee wrote in
2012, “Tri-State Health Partners has ceased ongoing operations. The entity has
zero employees, zero revenues and . . . has also been administratively dissolved
by the State. My understanding is that the only reason Articles of Dissolution
have not been filed is to ensure that a few PPO network contracts entered into
roughly ten-fifteen years ago remain in place.”

To this day, contracts negotiated through Tri-State remain in effect for Cabell and
St. Mary’s with , and
other area health plans, despite efforts by health plans to renegotiate the contract
terms.

In 2013, as competition between them intensified, St. Mary’s and Cabell had
multiple meetings in an effort to “resurrect” Tri-State and “look for opportunities
for this PHO with other contracts.” Cabell and St. Mary’s also communicated
with each other in recent years about their individual negotiations, including
prospective rates and contract termination, with certain health plans.

In addition, prior to 2009, the hospitals maintained a “friendly agreement™
whereby each hospital agreed not to put up billboards in the other’s “backyard.”
In 2009, St. Mary’s broke this agreement by placing a billboard near Cabell.
Cabell responded with the “‘nuclear option,” buying up as many available
billboards in [St. Mary’s] backyard as we could.” In 2011-2012, the hospitals
reached a new agreement to allocate billboard locations, and, in 2013-2014, they
continued their pattern of negotiation and competitive retaliation on advertising.

Evidence also suggests that Cabell and St. Mary’s coordinated by allocating
certain high-end service lines. A healthcare marketing firm retained by St.
Mary’s wrote in 2013 that the hospitals had maintained a “gentlemen’s
agreement,” which allocated services that each hospital would “own’ within the
market. Pursuant to this understanding, St. Mary’s key services included cardiac
care and cancer services. According to this document, the “competitive market”
between Cabell and St. Mary’s ended this “mutual understanding.” and Cabell
became “very aggressive in growing these services.” The events described by this
document are consistent with the facts, including Cabell’s opening of the Edwards
Comprehensive Cancer Center in 2006 and Cabell’s 2013 receipt of Certificate of
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Need approval to offer primary percutaneous coronary intervention (“PCI™), a
cardiac catheterization service.

The Acquisition would fulfill and make permanent Cabell and St. Mary’s efforts
to coordinate, depriving consumers of the competitive benefits from any reduction
or cessation of these efforts.

C.

The Acquisition Would Eliminate Quality and Service Competition

Cabell and St. Mary’s compete vigorously on non-price dimensions, particularly
patient service and clinical quality, and patients benefit substantially from this
competition. As St. Mary’s CEO acknowledged, competition among hospitals
creates “incentives for investing dollars into their operations to provide and
improve quality to expand services for patients.” Competition between these two
hospitals has brought advances in services and quality for residents of the Four-
County Huntington Area.

Documents and testimony reveal that, prior to announcing the Acquisition, Cabell
and St. Mary’s were each striving to seize patient volume and market share from
the other—and feared the other hospital was doing the same. Documents show
that the hospitals viewed each other as “competitive threats™ in areas including
emergency services, surgery, and cancer care.

Cabell and St. Mary’s compare their quality and patient satisfaction metrics to one
another’s. For example, after a quality-ranking company released new,
“disturbing™ results showing that St. Mary’s had scored much higher than Cabell
on six service lines, Cabell’s Director of Strategic Marketing sent an email to
other executives asking, “Is this something we should look into from a quality
perspective?” Similarly, St. Mary’s benchmarked quality measures, such as
average emergency room wait times and patient perceptions of cleanliness,
responsiveness, staff and physician communication, pain management, and other
factors, against Cabell.

Documents comparing emergency room (or “ER™) services reflect Cabell’s and
St. Mary’s close competition on quality. A St. Mary’s executive boasted that
patients’ transition from the ER to inpatient beds was “seamless.” while “one very
big issue at CHH is that [patients] would sit for hours.” In light of reports that
Cabell had low ER volumes and was losing ER market share to St. Mary’s,
Cabell’s VP of Marketing asked,
Cabell als
which St. Mary’s executives understood as “yet
another move to impact EMS volumes to CHH [Cabell Huntington Hospital] vs.
SMMC.” St. Mary’s has also explored improvements to better compete with
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Cabell, including a

In addition, Cabell and St. Mary’s closely monitor each other’s service line and
quality-themed advertisements. For example, after a St. Mary’s advertisement
touted the superiority of its high-definition da Vinci robotic surgical system
technology, Cabell’s Marketing Director began “working on three different CHH
da Vinci newspaper ads to strike back.” which would “hammer hard on the lack
of da Vinci experience of St. Mary’s surgeons.” In turn, St. Mary’s objected to a
Cabell advertisement stating that “more people turn to the Medical Oncology
team at the Edwards Comprehensive Cancer Center for Cancer Treatment than
any other program in the region™ on the grounds that St. Mary’s treats more
cancer patients than Cabell. Cabell then expressed concern internally that, to
retaliate, St. Mary’s would “produce a commercial saying that [St. Mary’s] ER
volume is nearly double ours.” Cabell’s and St. Mary’s responses to each other’s
quality advertisements reflect the hospitals’ intense head-to-head competition on
service and quality, and also discipline them to back up their quality claims.

Competition has also driven Respondents to offer new technologies and service
lines. For example, after St. Mary’s purchased a new da Vinci robot for surgical
services, Cabell was concerned about losing surgical patients because of its older,
limited-capacity da Vinci model. In response, Cabell expanded its da Vinci
services and acquired two new da Vinci models. Da Vinci robots benefit patients
by permitting “much less invasive” surgery.

Cardiac services are an area of traditional strength for St. Mary’s. In 2013,
however, Cabell overcame St. Mary’s opposition to obtain CON approval to offer
emergency PCI cardiac catheterization services. Before Cabell received this
CON, patients at Cabell requiring PCI services had been transferred to St. Mary’s.

Over the past several years, Cabell has developed plans to further expand and
e e oo O B T A

Cabell has also increased competition with St. Mary’s for cancer services, another
traditional strength of St. Mary’s. In 2006, Cabell opened the Edwards
Comprehensive Cancer Center, and its market share for cancer services increased
at St. Mary’s expense. Consistent with this strategy of targeting St. Mary’s
service lines of traditional strength, recent Cabell documents identify cancer and
cardiovascular as two “strategic service lines” for which Cabell has been looking
to increase volumes.

The elimination of this vigorous and beneficial quality competition between
Cabell and St. Mary’s would affect all patients who use these hospitals, including
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commercially insured, Medicare, Medicaid, and self-pay patients. Post-
Acquisition, the hospitals would no longer be spurred by each other to improve
the quality of their services, add service lines, obtain new technologies, recruit
new physicians, and increase patient safety, comfort, and convenience. Already.
these effects from the pending Acquisition can be seen: St. Mary’s has put on

D.

Temporary Conduct Remedies Would Not Prevent Competitive Harm or Replicate

86.

87.

88.

89.

Market Competition
In an acknowledgment that the proposed Acquisition would produce
anticompetitive effects, Respondents attempted to create temporary conduct
remedies through Cabell’s entry into the LOA ‘ and the AVC with
the West Virginia Attorney General.

In November 2014, Cabell agreed to the LOA with

informed Cabell that [fj

contingent on

The LOA, which is express]
consummation of the Acquisition

In the AVC, which was signed in July 2015, Cabell and St. Mary’s committed to
certain terms temporarily governing the merged entity’s conduct post-Acquisition.
Among other things, the AVC purports to impose certain limits with respect to
hospital charges. operating margins, termination of evergreen health plan
contracts, and opposition to certain CON applications. Each of these
commitments expires seven years after the Acquisition is consummated.

For mergers that may substantially lessen competition, the Supreme Court, other
courts, and the federal antitrust agencies strongly prefer “structural” remedies.
such as pre-merger injunctions and post-merger divestitures, to preserve
competition rather than “conduct” remedies, which rely on courts or enforcement
authorities to police post-merger behavior. For example, just this year, in
Commonwealth v. Partners Healthcare System, Inc., a Massachusetts court
rejected a settlement agreement, similar to but far more detailed than the AVC,
between merging hospitals and the state attorney general. The court explained
that such a conduct remedy “permits consolidation and then attempts to limit the
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al.

92,

93.

94.

95.

consequences that flow from that by imposing certain restrictions on the
defendant’s behavior” and thus “require[s] constant and costly monitoring.” The
court further stated that “the remedies that are proposed are temporary and limited
in scope—like putting a band-aid on a gaping wound that will only continue to
bleed (perhaps even more profusely) once the band-aid is taken off.” The same is
true here.

First, neither the LOA nor the AVC restores the competition that the Acquisition
would eliminate. They simply, and ineffectively, seek to limit the harm that
results from the substantial lessening of competition.

Even if the LOA and AVC closed off all potential avenues for price increases to
consumers during their terms—which they do not—they do not preserve quality
competition between Cabell and St. Mary’s. In fact, it is likely that any
temporary mitigation of price increases during the effective dates of the LOA and
AVC would result in greater non-price harm, as the merged firm exercises its
market power to limit quality and service improvements.

Nor does the AVC protect health plans that would seek to renegotiate their
agreements to obtain better terms from Cabell and St. Mary’s. The provision
restricting termination of evergreen contracts preserves agreements that were
negotiated by Cabell and St. Mary’s jointly through Tri-State and contain terms
favorable to the hospitals. Post-Acquisition, the health plans would be
negotiating against a combined Cabell/St. Mary’s—the only hospital provider in
the Four-County Huntington Area—and therefore could not take advantage of
competition to negotiate more favorable terms.

Finally, the AVC and the LOA would terminate no later than seven years from the
Acquisition, at which time the combined Cabell/St. Mary’s would be able to use
its enhanced bargaining leverage to demand higher prices without any constraint
imposed by the AVC and the LOA.

Because other regional hospitals are distant and insufficient substitutes for Cabell
and St. Mary’s for the majority of patients in the Four-County Huntington Area,
health plans would be compelled to pay higher prices after the expiration of the
AVC and LOA.

VIL

ENTRY BARRIERS

Neither entry by new healthcare providers into the relevant service markets nor
expansion by existing market participants would deter or counteract the serious
competitive harm likely to result from the Acquisition.
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100.

101.

New hospital entry in the Four-County Huntington Area would not be likely,
timely, or sufficient to deter or offset the Acquisition’s harmful effects.
Construction and operation of a new general acute care hospital involves major
capital investment and serious financial risk and would take many years from the
initial planning stage to opening.

It is also unlikely that sufficient demand exists for a new GAC inpatient hospital
in the Four-County Huntington Area. The Four-County Huntington Area is an
economically challenged region with flat population growth and high percentages
of Medicare and Medicaid patients, making it unattractive for new hospital
development.

West Virginia’s CON regulations. administered by the WVHCA, pose an
additional significant barrier to entry. West Virginia requires that ““all health care
providers, unless otherwise exempt, must obtain a CON before (1) adding or
expanding health care services, (2) exceeding the capital expenditure threshold of
$3,112,828, (3) obtaining major medical equipment valued at $3,112.828 or more,
or (4) developing or acquiring new health care facilities.” Under this regulatory
regime, enhancing competition is not necessarily grounds for approving new
healthcare services; instead, the aim is to develop new institutional health services
in an “orderly. economical” manner that “avoid[s] unnecessary duplication.”
According to the WVHCA, “currently, there is no demand for additional beds in
the Huntington area.” Thus, West Virginia is unlikely to approve entry that
would duplicate services provided by the merged entity.

Indeed, West Virginia’s CON regulations have repeatedly thwarted the
development of competitive healthcare services in the Four-County Huntington
Area. For example, the WVHCA denied a Huntington physician group’s
application to acquire an MRI: as a result, the group was compelled to enter into a
joint venture with St. Mary’s to obtain the equipment. The WVHCA also denied
Cabell’s application to provide fixed open-bore MRI services, which were offered
by St. Mary’s.

Other GAC hospitals in the communities surrounding the Four-County
Huntington Area have no plans to enter or expand into Huntington. In addition,
King's Daughters’ financial struggles following a Department of Justice
investigation create a further reason why that hospital is unlikely to expand into
the Four-County Huntington Area.

Entry of outpatient surgical services providers also would not be likely, timely, or
sufficient to deter or offset the Acquisition’s harmful effects. Opening an
outpatient surgery center requires considerable time and capital investment, as the
opening of Three Gables in 2000 demonstrates. It took four years for Three

Gables to open, including two years of planning and two years of construction,
and he owners [N ' -
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West Virginia’s CON laws apply to outpatient facilities and services. No
company or group of physicians has declared plans to open a new outpatient
surgical center in the Four-County Huntington Area.

VIII.

EFFICIENCIES

Efficiencies that could outweigh the Acquisition’s likely significant harm to
competition are lacking here.

of Respondents” claimed cost savings are to be achieved
through elimination of purportedly redundant employees (Full Time Equivalents
or “FTEs”). Respondents assert that FTEs can be eliminated within. years
after the Acquisition closes. of the claimed cost savings are to be
achieved through purchasing changes, including obtaining better rates from
suppliers and other vendors. These asserted savings have not been substantiated
and face multiple practical obstacles.

Nor are the claimed cost savings merger-specific. There are significant,
unexplored savings opportunities available to Cabell and St. Mary’s
independently, without the Acquisition, and St. Mary’s could also achieve savings
through a less competitively-harmful acquisition by one of the multiple alternative
bidders in the 2014 RFP.

Even if a portion of the claimed efficiencies were to be realized, they would be
offset by the costs of integ the two hos

Post-Acquisition,

this expense would offset any cognizable savings.

Respondents also claim that the Acquisition will lead to quality enhancement
opportunities, but these claims are likewise unsubstantiated and largely lack
merger-specificity. Respondents assert that the merged entity will realize
volume-related improvements in the quality of care through the consolidation of
certain clinical service lines. Respondents’ analysis on this issue is conclusory
and does not account for the fact that the procedures with demonstrated volume-
outcome relationships are already largely consolidated at one or the other hospital,
and that certain key services may not be consolidated. Respondents also project
quality improvements from “standardization™ across the two facilities and the
building of a “bridge” between the two hospitals’ electronic health records
systems to render them interoperable. Neither of these initiatives has been
substantiated, and neither is merger-specific.
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IX.

VIOLATION
COUNT I -ILLEGAL AGREEMENT

107. The allegations of Paragraphs 1 through 106 above are incorporated by reference
as though fully set forth herein.

108. The Definitive Agreement constitutes an unfair method of competition in
violation of Section 5 of the FTC Act, as amended, 15 U.S.C. § 45.

COUNT Il - ILLEGAL ACQUISITION

109. The allegations of Paragraphs 1 through 106 above are incorporated by reference
as though fully set forth.

110.  The Acquisition, if consummated, may substantially lessen competition in the
relevant markets in violation of Section 7 of the Clayton Act, as amended, 15
U.S.C. § 18, and is an unfair method of competition in violation of Section 5 of
the FTC Act, as amended, 15 U.S.C. § 45.

NOTICE

Notice is hereby given to the Respondents that the 5th day of April, 2016, at 10 a.m., is
hereby fixed as the time, and the Federal Trade Commission offices at 600 Pennsylvania
Avenue, N.W., Room 532, Washington, D.C.. 20580, as the place, when and where an
evidentiary hearing will be had before an Administrative Law Judge of the Federal Trade
Commission, on the charges set forth in this complaint, at which time and place you will have
the right under the Federal Trade Commission Act and the Clayton Act to appear and show cause
why an order should not be entered requiring you to cease and desist from the violations of law
charged in the complaint.

You are notified that the opportunity is afforded you to file with the Commission an
answer to this complaint on or before the fourteenth (14th) day after service of it upon you. An
answer in which the allegations of the complaint are contested shall contain a concise statement
of the facts constituting each ground of defense; and specific admission, denial, or explanation of
each fact alleged in the complaint or, if you are without knowledge thereof, a statement to that
effect. Allegations of the complaint not thus answered shall be deemed to have been admitted.

If you elect not to contest the allegations of fact set forth in the complaint, the answer
shall consist of a statement that you admit all of the material facts to be true. Such an answer
shall constitute a waiver of hearings as to the facts alleged in the complaint and, together with the
complaint. will provide a record basis on which the Commission shall issue a final decision
containing appropriate findings and conclusions and a final order disposing of the proceeding. In
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such answer, you may, however, reserve the right to submit proposed findings and conclusions
under Rule 3.46 of the Commission’s Rules of Practice for Adjudicative Proceedings.

Failure to file an answer within the time above provided shall be deemed to constitute a
waiver of your right to appear and to contest the allegations of the complaint and shall authorize
the Commission, without further notice to you, to find the facts to be as alleged in the complaint
and to enter a final decision containing appropriate findings and conclusions. and a final order
disposing of the proceeding.

The Administrative Law Judge shall hold a prehearing scheduling conference not later
than ten (10) days after the Respondents file their answers. Unless otherwise directed by the
Administrative Law Judge, the scheduling conference and further proceedings will take place at
the Federal Trade Commission, 600 Pennsylvania Avenue, N.W., Room 532, Washington, D.C.,
20580. Rule 3.21(a) requires a meeting of the parties’ counsel as early as practicable before the
pre-hearing scheduling conference (but in any event no later than five (5) days after the
Respondents file their answers). Rule 3.31(b) obligates counsel for each party, within five (5)
days of receiving the Respondents” answers, to make certain initial disclosures without awaiting
a discovery request.

NOTICE OF CONTEMPLATED RELIEF

Should the Commission conclude from the record developed in any adjudicative
proceedings in this matter that the Acquisition challenged in this proceeding violates Section 5 of
the Federal Trade Commission Act. as amended, and Section 7 of the Clayton Act, as amended,
the Commission may order such relief against Respondents as is supported by the record and is
necessary and appropriate, including. but not limited to:

1. If the Acquisition is consummated, divestiture or reconstitution of all
associated and necessary assets, in a manner that restores two or more
distinct and separate. viable and independent businesses in the relevant
markets, with the ability to offer such products and services as Cabell and
St. Mary’s were offering and planning to offer prior to the Acquisition.

2, A prohibition against any transaction between Cabell and St. Mary’s that
combines their businesses in the relevant markets, except as may be
approved by the Commission.

3 A requirement that, within four months, Cabell and St. Mary’s will,
individually and without sharing information or otherwise coordinating
with one another, renegotiate each still-effective health plan contract that
was negotiated through Tri-State Health Partners.

4, A requirement that, for a period of time. Cabell and St. Mary’s provide
prior notice to the Commission of acquisitions, mergers, consolidations, or
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any other combinations of their businesses in the relevant markets with
any other company operating in the relevant markets.

3. A requirement to file periodic compliance reports with the Commission.

6. Any other relief appropriate to correct or remedy the anticompetitive
effects of the transaction or to restore St. Mary’s as a viable, independent
competitor in the relevant markets.

IN WITNESS WHEREOF, the Federal Trade Commission has caused this complaint to
be signed by its Secretary and its official seal to be hereto affixed, at Washington, D.C., this fifth

day of November, 2015.

By the Commission.

Donald S. Clark
Secretary
SEAL:
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Feds sue CAMC, St. Mary’s over marketing

By Kate White

The U.S. Department of Justice filed a lawsuit Thursday against Charleston Area Medical Center and
St. Mary’s Hospital, claiming the hospitals split their marketing territories and kept area residents
from getting information about competing health care services.

The antitrust lawsuit, filed in federal court in Charleston, alleges that, for years, CAMC agreed not to
advertise on billboards or in print in Cabell County, while St. Mary’s, in Huntington, didn’t advertise
in Kanawha County. The alleged agreement constitutes an unreasonable restraint of trade, which
violates the federal Sherman Antitrust Act, according to federal officials.

“The agreement disrupted competition, deprived patients of information needed to make informed
healthcare decisions, and denied physicians working for the defendants the opportunity to advertise
their services to potential patients,” DOJ officials said in a news release.

With the complaint, lawyers for the government filed a proposed settlement agreement that would end
the alleged marketing pact and require the hospitals to implement steps to prevent future antitrust
practices.

Federal law requires that notice of the settlement be published for 60 days, to allow public comment.
The hospitals agreed to bear the costs for notices to appear in newspapers, the agreement states. Those
who wish to comment on the proposed agreement should contact the Antitrust Division of the DOJ.
The case has been assigned to U.S. District Judge John Copenhaver Jr.

“These hospitals limited competition by agreeing on how and where each would advertise competing
healthcare services,” Assistant Attorney General Bill Baer, of the DOJ’s Antitrust Division, said in the
release. “Marketing is an important tool that hospitals use to compete for patients. Today’s action will
end the hospitals’ anticompetitive agreement and promote competition.”

The lawsuit doesn’t identify any employees by name.
CAMC doesn’t agree with the allegations, spokesman Dale Witte said in an email Friday.

“CAMC cooperated with the DOJ investigation, but disputes the allegations in the complaint. CAMC
has reached an agreement with the DOJ to settle the matter to avoid expensive and protracted
litigation,” Witte wrote.

Angela Henderson-Bentley, a spokeswoman for St. Mary’s, said in an emailed statement Friday
afternoon that hospital employees discovered the issue and reported it to the government. She also
said St. Mary’s “aggressively advertises™ on television in Kanawha County.

“St. Mary’s Medical Center discovered this issue on its own, voluntarily disclosed it to the U.S.
Department of Justice and fully cooperated with the Justice Department’s review of this matter.”
Henderson-Bentley said.

According to the complaint, the alleged agreement has been in place since at least 2012 and has been
monitored and enforced by the marketing departments of the hospitals.

Encesore. B
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An executive from each hospital testified about their respective marketing departments in a deposition
with federal officials, according to the lawsuit.

The complaint also shows that government officials have seen emails of marketing employees
pertaining to the alleged agreement.

The agreement between the hospitals barred any advertisements in the county of its competitor “on
billboards or in print,” according to St. Mary’s director of marketing, the eight-page complaint states.
“He also testified that ‘the agreement between St. Mary’s and CAMC is still in place today.” ”

In January 2012, according to the lawsuit, a CAMC urology group asked its hospital’s marketing
department to advertise in a Huntington newspaper.

The director of marketing responded to the request that CAMC does not typically advertise there
because of its “gentleman’s agreement,” the complaint states, and says the ad was never placed.

In May 2013, according to the lawsuit, the marketing director for St. Mary’s complained to CAMC
after an advertisement for it appeared in a Huntington newspaper that promoted a CAMC physician’s
group. CAMC agreed to pull the ad, according to the complaint.

An email from a marketing director to senior executives at the Huntington hospital states, “I talked
with CAMC and they agreed this ad violated our agreement not to advertise in Charleston paper if
they didn’t advertise in Huntington paper.”

“Their director of marketing says she pulled the ad but was concerned it might still run again one
more time this Sunday. I can’t call the [newspaper| and make sure because they could challenge this
type of handshake agreement. That prevents them from getting advertising dollars from a different
advertiser. We'll see and I'11 follow up from there but after Sunday I am confident we won’t see
CAMC again in [the Herald-Dispatch newspaper].” the email states, according to the lawsuit.

Twice in 2014, a physicians group with CAMC requested marketing in Cabell County and was turned
down by the hospital’s marketing department, the lawsuit claims.

“Just watch the county line my friend,” CAMC’s director of marketing wrote about one request,
according to the lawsuit.

The federal agreement prohibits communications between the hospitals about their marketing
activities. The hospitals will be required to appoint an antitrust compliance officer, who must, among
other things, notify all employees annually that any employee may disclose. without reprisal,
information concerning any potential violation of the agreement or antitrust laws. The agreement will
expire after five years, federal documents state.

Cabell Huntington Hospital submitted a bid in 2014 to purchase St. Mary’s. Last year, West Virginia

Attorney General Patrick Morrisey announced an agreement establishing several conditions to ensure
the merger complied with the West Virginia’s antitrust laws and the Sherman Act. The Federal Trade

Commission has also challenged the merger.

St. Mary’s has 393 beds and a medical staff of more than 50 physicians, the DOJ’s release states. It
serves as a teaching hospital for medical students and residents from Marshall University. CAMC has
908 beds and a medical staff of more than 120 employed physicians.

Reach Kate White at kate.white@wvgazettemail.com, 304-348-1724 or follow (@KateLWhite on
Twitter.
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF WEST VIRGINIA
CHARLESTON DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

' Civil Action No. 2:16-cv-03664

CHARLESTON AREA MEDICAL
CENTER, INC. and ST. MARY’S
MEDICAL CENTER, INC,,

Defendants.

COMPLAINT
The United States of America brings this civil antitrust action to enjoin an agreement by
Charleston Area Medical Center, Inc. (“CAMC”) and St. Mary’s Medical Center, Inc. (“St.
Mary’s) (collectively, “Defendants™) that unlawfully allocated territories for the marketing of

competing healthcare services and limited competition between the Defendants.

NATURE OF THE ACTION

i Defendants CAMC and St. Mary’s are healthcare providers that operate general
acute-care hospitals in Charleston, Kanawha County, West Virginia, and Huntington, Cabell
County, West Virginia, respectively. CAMC and St. Mary’s compete with each other to provide
healthcare services. Marketing is a key component of this competition and includes both print
and outdoor advertising, such as newspaper advertisements and billboards.

2. CAMC and St. Mary’s agreed to limit marketing of competing healthcare
services. According to St. Mary’s Director of Marketing, St. Mary’s “had an agreement with

CAMC that St. Mary’s would not advertise on billboards or in print in Kanawha County and that
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CAMC would not advertise on billboards or in print in Cabell County.” He also testified that
“the agreement between St. Mary’s and CAMC is still in place today.”

3, Defendants” agreement has disrupted the competitive process and harmed patients
and physicians. Among other things, the agreement has deprived patients of information they
otherwise would have had when making important healthcare decisions and has denied
physicians working for the Defendants the opportunity to advertise their services to potential
patients.

4. Defendants’ agreement is a naked restraint of trade that is per se unlawful under

Section 1 of the Sherman Act, 15 U.S.C. § 1.

JURISDICTION, VENUE, AND INTERSTATE COMMERCE

3. The United States brings this action pursuant to Section 4 of the Sherman Act, 15
U.S.C. § 4, to prevent and restrain Defendants’ violations of Section 1 of the Sherman Act, 15
WEE 8 1.

6. This Court has subject matter jurisdiction over this action under Section 4 of the
Sherman Act, 15 U.S.C. § 4, and 28 U.S.C. §§ 1331, 1337(a), 1345, and 1367.

7 Venue is proper in the Southern District of West Virginia, Charleston Division,
under 28 U.S.C. § 1391 and Section 12 of the Clayton Act, 15 U.S.C. § 22. Each Defendant
transacts business within the Southern District of West Virginia, and all Defendants reside in the
Southern District of West Virginia.

8. Defendants engage in interstate commerce and in activities substantially affecting
interstate commerce. Defendants provide healthcare services to patients for which employers,
health plans, and individual patients remit payments across state lines. Defendants also purchase

supplies and equipment from out-of-state vendors that are shipped across state lines.
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DEFENDANTS AND THEIR MARKETING

9, CAMC is a nonprofit West Virginia corporation headquartered in Charleston,
Kanawha County, West Virginia. It operates four general acute-care hospitals (CAMC General
Hospital, CAMC Memorial Hospital, CAMC Women and Children’s Hospital, and CAMC
Teays Valley Hospital) with a total of 908 beds and a medical staff of over 120 employed
physicians.

10. St. Mary’s is a nonprofit West Virginia corporation headquartered in Huntington,
Cabell County, West Virginia. It operates a general acute-care hospital located in Cabell County
with 393 beds and a medical staff of over 50 employed physicians. St. Mary’s also serves as a
teaching hospital for medical students and residents from Marshall University School of
Medicine.

11 CAMC and St. Mary’s compete with each other to provide hospital and physician
services to patients. Hospitals compete through price, quality, and other factors to sell their
services to patients, employers, and insurance companies.

12. Marketing is an important tool that hospitals use to compete for patients, and this
competition can lead hospitals to invest in providing better care and a broader range of services.
Hospitals use marketing to inform patients about a hospital’s quality, scope of services, and the
expertise of its physicians. An executive of each Defendant testified at deposition that marketing
is an important strategy through which hospitals seek to increase patient volume and market
share.

13. Defendants’ marketing methods include print advertisements, such as newspaper

advertisements, and outdoor advertisements, such as billboards.
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UNLAWFUL AGREEMENT BETWEEN
ST. MARY’S AND CAMC

14. Since at least 2012, CAMC and St. Mary’s have agreed to limit their marketing
for competing services. CAMC agreed not to place print or outdoor advertisements in Cabell
County, and St. Mary’s agreed not to place print or outdoor advertisements in Kanawha County.
Defendants® marketing departments have monitored and enforced this agreement.

15 For example, in January 2012, a CAMC urology group asked CAMC’s marketing
department to advertise its physicians in The Herald Dispatch, a Cabell County newspaper. In
response, a CAMC marketing department employee emailed the CAMC Director of Marketing,
noting that CAMC does not typically advertise in The Herald Dispatch because of its
“gentleman’s agreement’” with St. Mary’s. Consistent with its agreement with St. Mary’s,
CAMC did not place the newspaper advertisement.

16. In May 2013, St. Mary’s Director of Marketing complained to CAMC’s Director
of Marketing after CAMC ran a newspaper ad promoting a CAMC physicians’ group in The
Herald Dispatch, and succeeded in getting CAMC to agree to remove the advertisement. In an
email from St. Mary’s Director of Marketing to other St. Mary’s senior executives, he wrote, “1
talked with CAMC and they agreed this ad violated our agreement not to advertise in Charleston
paper if they didn’t advertise in Huntington paper. Their director of marketing Says she pulled
the ad but was concerned it might still run again one more time this Sunday. [ can’t call the HD
[Herald Dispatch] and make sure because they could challenge this type of handshake agreement
That [sic] prevents them from getting advertising dollars from a different advertiser. We'll see
and I’ll follow up from there but after Sunday I am confident we won’t see CAMC again in HD.”
Consistent with its agreement with St. Mary’s, and as described by St. Mary’s Director of

Marketing , CAMC asked the Herald Dispatch to remove the advertisement.
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17, In June 2014, when a CAMC-owned physicians’ group requested marketing in
Cabell County, a CAMC marketing department employee responded by telling the group’s
representative that CAMC does not market specialist physicians in Cabell County and St. Mary’s
does not market specialists in Kanawha County. Consistent with its agreement with St. Mary’s,
CAMC refused to market that physicians” group in Cabell County.

18. In August 2014, when another CAMC-owned physicians’ group requested
billboard advertising in Cabell County, a CAMC marketing representative wrote to CAMC’s
Director of Marketing, “They had asked for print and billboard placement in Huntington. I
explained our informal agreement. They understood.” CAMC’s Director of Marketing replied,
“Just watch the county line my friend.” Consistent with its agreement with St. Mary’s, CAMC
did not place print or billboard advertising for the physician practice in Cabell County.

19. The agreement between CAMC and St. Mary’s has eliminated a significant form
of competition to attract patients by depriving patients in Kanawha and Cabell Counties of
information regarding their healthcare-provider choices and physicians in those counties the

opportunity to advertise their services to potential patients.

NO PROCOMPETITIVE JUSTIFICATIONS
20.  The Defendants’ anticompetitive agreement is not reasonably necessary to
further any procompetitive purpose.
VIOLATION ALLEGED
Violation of Section 1 of the Sherman Act
21. The United States incorporates paragraphs 1 through 20.
22 CAMC and St. Mary’s compete to provide healthcare services. Defendants’

agreement is facially anticompetitive because it limits competition between the Defendants by
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allocating territories for the marketing of competing healthcare services. Asa result, the

agreement eliminates a significant form of competition to attract patients.

23

The agreement constitutes an unreasonable restraint of trade that is per se illegal

under Section 1 of the Sherman Act, 15 U.S.C. § 1. No elaborate analysis is required to

demonstrate the anticompetitive effect of this agreement.

REQUESTED RELIEF

The United States requests that the Court:

(A)

(B)

(©)

(D)

judge that Defendants’ agreement limiting competition constitutes an illegal
restraint of interstate trade in violation of Section 1 of the Sherman Act, 15
US.C.§1;

enjoin Defendants and their members, officers, agents, and employees from
continuing or renewing in any manner the conduct alleged herein or from
engaging in any other conduct, agreement, or other arrangement having the
same effect as the alleged violations;

enjoin cach Defendant and its members, officers, agents, and employees from
communicating with any other Defendant about any Defendant’s marketing,
unless such communication: is related to the legitimate joint provision of
services; is part of normal due diligence relating to a merger, acquisition,
joint venture, investment, or divestiture; or is related to claims or statements
made in a Defendant’s Marketing that the other Defendant believes are false
or misleading;

require Defendants to institute a comprehensive antitrust compliance program

to ensure that Defendants do not enter into or attempt to enter into any similar
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agreements and that Defendants’ members, officers, agents, and employees

are fully informed of the application of the antitrust laws to the Defendants’
businesses; and

(E) award Plaintiff its costs in this action and such other relief as may be just and

proper.
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Abstract

We use insurance claims data for 27.6 percent of individuals with private employer-sponsored
insurance in the US between 2007 and 2011 to examine the variation in health spending and in
hospitals’ transaction prices. We document the variation in hospital prices within and across
geographic areas, examine how hospital prices influence the variation in health spending on the
privately insured, and analyze the factors associated with hospital price variation. Four key
findings emerge. First, health care spending per privately insured beneficiary varies by a factor
of three across the 306 Hospital Referral Regions (HRRs) in the US. Moreover, the correlation
between total spending per privately insured beneficiary and total spending per Medicare
beneficiary across HRRs is only 0.14. Second, variation in providers’ transaction prices across
HRRs is the primary driver of spending variation for the privately insured, whereas variation in
the quantity of care provided across HRRs is the primary driver of Medicare spending variation.
Consequently, extrapolating lessons on health spending from Medicare to the privately insured
must be done with caution. Third, we document large dispersion in overall inpatient hospital
prices and in prices for seven relatively homogenous procedures. For example, hospital prices for
lower-limb MRIs vary by a factor of twelve across the nation and, on average, two-fold within
HRRs. Finally, hospital prices are positively associated with indicators of hospital market power.
Even after conditioning on many demand and cost factors, hospital prices in monopoly markets
are 15.3 percent higher than those in markets with four or more hospitals.
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I. Introduction

Health care is one of the largest sectors of the US economy, accounting for 17.4 percent
of US GDP in 2013. Sixty percent of the population has private health insurance, which pays for
a third of health care spending (Hartman et al. 2015). However, because of poor data availability,
most of the analysis of US health care spending has relied on Medicare data (Medicare covers
Americans age sixty-five and over as well as individuals with a subset of disabilities). While
research on Medicare spending has yielded remarkable insights, Medicare covers only 16 percent
of the population and 20 percent of total health care spending. Moreover, whereas Medicare
hospital prices are set by a regulator (as is true for prices for health care services in most
countries), hospital prices for the privately insured are market-determined. Each private insurer
engages in bilateral negotiations with providers over the price of services for their beneficiaries.
Unfortunately, the results of these hospital/insurer negotiations — health care providers’
transaction prices — have been treated as commercially sensitive and have been largely
unavailable to researchers. As a result, there is a great deal that is unknown about how and why
health care providers’ prices vary across the nation and the extent to which providers’ negotiated
prices influence overall health spending for the privately insured.

In this paper, we use a recently released, large health insurance claims database that
covers 27.6 percent of individuals in the US with employer-sponsored insurance coverage to
study the variation in health spending for the privately insured. We examine the role that
providers’ negotiated transaction prices play in driving the variation in health spending on the
privately insured. We then exploit the granularity of our data to examine how hospitals’
transaction prices vary within and across geographic regions in the US and identify the key
factors associated with this price variation.

The main data we use in this analysis are insurance claims between 2007 and 2011 from
three of the five largest US insurers: Aetna, Humana, and UnitedHealthcare (the Health Care
Cost Institute dataset). The data include more than eighty-eight million unique individuals and
account for approximately 5 percent of total health spending and 1 percent of GDP annually.
Further, the data contain claims-level detail including clinical diagnoses and procedure codes,
patient characteristics, provider-specific negotiated transaction prices, and patient cost-sharing

contributions. In this paper we focus primarily on hospital spending and hospital prices.
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Hospitals represent 31 percent of health care spending and 5.6 percent of GDP. Furthermore,
hospital care is expensive (the average price of an inpatient admission in 2011 is $12,976 in our
data), so variation in hospital spending and prices can have a significant impact on welfare.

Research on US health spending using Medicare data has had a profound impact on our
understanding of the factors that drive health care spending variation and on state and federal
policy. As a result, it is vital to understand the applicability of analysis of Medicare spending
(and the policy conclusions drawn from that analysis) to the privately insured. Therefore, a
secondary focus of this paper is examining the extent to which the factors that drive spending
variation for the privately insured are the same as those that influence health care spending for
the Medicare population.

We point to four main conclusions from our work. First, health spending on the privately
insured varies by more than a factor of three across the 306 hospital referral regions (HRRs) in
the US." Further, healthcare spending on the privately insured and Medicare beneficiaries are not
highly correlated across HRRs. For example, in 2011 the correlation between private and
Medicare total health spending per beneficiary across HRRs was only 0.140.° To illustrate the
point, policy-makers have identified Grand Junction, Colorado as an exemplar of health-sector
efficiency based on analyses of Medicare data (Bodenheimer and West 2010; Obama 2009a). In
2011, we find that Grand Junction does indeed have the third lowest spending per Medicare
beneficiary among HRRs. However, in the same year, Grand Junction had the ninth highest
average inpatient prices and the forty-third highest spending per privately insured beneficiary of
the nation’s 306 HRRs. Likewise, we find that other regions, such as Rochester, Minnesota, and
La Crosse, Wisconsin, which have also received attention from policy-makers for their low
spending on Medicare, are among the highest spending regions for the privately insured.

Second, for the privately insured, hospital transaction prices play a large role in driving
inpatient spending variation across HRRs. In contrast, consistent with the existing literature, we

find that variation in hospitals® Medicare prices (i.c., reimbursements) across HRRs account for

' Hospital Referral Regions (HRRs) are geographic tegions created by rescarchers at the Dartmouth Institute for
Health Care Policy to approximate markets for tertiary medical care in the United States. Each HRR generally
includes at least one major referral center. They were designed to capture areas where patients would be referred for
major cardiovascular surgery or neurosurgery. The United States is broken into 306 HRRs. See
www.dartmouthatlas.org/downloads/methods/geogappdx.pdf for more information.

? The correlation of inpatient spending across HRRs for Medicare beneficiaries and the privately insured is 0.267.
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little of the variation in Medicare inpatient spending across HRRs. Instead, differences in the
quantity of health care delivered across HRRs are the primary drivers of inpatient spending
variation for the Medicare population.

Third, we find that hospitals’ negotiated transaction prices vary substantially across the
nation. For example, looking at the most homogeneous of the seven procedures that examine,
hospital-based MRIs of lower-limb joints, the most expensive hospital in the nation has prices
twelve times as high as the least expensive hospital. What is more, this price variation occurs
across and within geographic areas. The most expensive HRR has average MRI prices for the
privately insured that are five times as high as average prices in the HRR with the lowest average
prices. Likewise, within HRRs, on average, the most expensive hospital has MRI negotiated
transaction prices twice as large as the least expensive hospital. In contrast, within the regulated
Medicare reimbursement system, the hospital with the highest reimbursement for lower limb
MRIs in the nation is paid 1.87 times the least reimbursed. Likewise, within HRRs, the highest
reimbursed hospital is, on average, paid only 6 percent more by Medicare than the rate of the
lowest reimbursed hospital.

Finally, we describe some of the observable factors correlated with hospital prices.
Measures of hospital market structure are strongly correlated with higher hospital prices. Being
for-profit, having more medical technologies, being located in an area with high labor costs,
being a bigger hospital, being located in an area with lower income, and having a low share of
Medicare patients are all associated with higher prices. However, even after controlling for these
factors and including HRR fixed effects, we estimate that monopoly hospitals have 15.3 percent
higher prices than markets with four or more hospitals. Similarly, hospitals in duopoly markets
have prices that are 6.4 percent higher and hospitals in triopoly markets have prices that are 4.8
percent higher than hospitals located in markets with four or more hospitals. While we cannot
make strong causal statements, these estimates do suggest that hospital market structure 1s
strongly related to hospital prices.

This paper is structured as follows. In Section II, we provide background on health care
spending and the existing literature. Section III discusses data, and Section IV examines the
relationship between Medicare and private spending. Section V characterizes hospital price

dispersion. Section VI analyzes the factors associated with the variation in inpatient prices and
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prices. Section VII concludes. More details about the data and additional analysis are in Online

Appendices A and B.

II. Health Care Spending, Hospital Prices, and Price Dispersion

IIA. Background

The prices private insurers pay for health care services are determined by bilateral
negotiations between insurers and providers. Hospitals have a “chargemaster,” which presents
the list or “sticker” prices for each procedure hospitals perform and for all the medical items
associated with care. However, private insurers seldom pay these chargemaster prices (referred
to as “charges”). Typically, insurers pay hospitals either a percentage of their chargemaster
prices, a markup over the hospital’s Medicare reimbursements, or they negotiate with hospitals
over the prices of individual procedures or service lines (Reinhardt 2006). While Medicare
payments to hospitals are public, the prices that hospitals negotiate with private insurers have
historically been treated as commercially sensitive and are generally unavailable to researchers
and the public. In the absence of data on actual, hospital-level transaction prices, researchers
have generally constructed estimates of transaction prices or in rare cases had access to
transaction price data for a very limited sample (e.g., for a particular market as the result of an
antitrust case, data from a particular company, or data from a particular state). However, in the
absence of nationwide data on actual transaction prices, there is a great deal that remains
unknown about health care spending and hospital prices for the privately insured, including the

factors that influence their variation.

IIB. Some Existing Literature

Our work links to the existing literature on health spending and the determinants of
hospital prices (in particular, hospital market structure). The bulk of our understanding about
health care spending is based on the analysis of Medicare data. Previous analysis of Medicare
data has revealed that risk-adjusted Medicare spending per beneficiary varies by more than a
factor of two across HRRs in the US (Fisher et al. 2003). This variation cannot be explained by
differences in patient characteristics across regions (Fisher, Bynum, and Skinner 2009). Instead,

research has found that most of the variation in Medicare spending is driven by differences in the
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quantity of health care delivered in different regions (Skinner and Fisher 2010). These findings
are not surprising, since Medicare pays providers using administered prices that aim to capture
the local costs associated with providing care in particular regions.” Ultimately, this payment
system constrains the amount hospital reimbursement rates can vary to a level specified by the
Centers for Medicare and Medicaid Services (CMS). Moreover, it results in providers within a
geographic area being paid roughly the same amount for the same services.

Recent analysis has suggested that Medicare spending per beneficiary may not be highly
correlated with spending per privately insured beneficiary. Philipson et al. (2010) argued that
while private insurers have a greater ability to limit the utilization of care than public insurers,
public insurers have greater opportunities to exploit their monopsony power to constrain
providers’ reimbursement rates. Using data at the three-digit zip code level from employees and
retirees enrolled in health plans from thirty-five Fortune 500 firms and Medicare data from the
Medicare Current Beneficiary Survey, they found that regional variation in utilization is greater
for Medicare beneficiaries, while variation in spending appears to be greater for beneficiaries
with private insurance. Chernew et al. (2010) analyzed MarketScan data from 1996 to 2006 and
found a small negative correlation between private and Medicare spending per beneficiary across
HRRs. Newhouse et al. (2013) also look at the correlations between private spending from two
commercial data sources (MarketScan and Optum) and Medicare spending from 2007 through
2009 and find correlations of between 0.081 and 0.112, respectively.’ The MarketScan data used
in these studies are comprised of insurance claims for individuals employed by large firms. We
use the HCCI data to examine claims for individuals employed at large, medium, and small

firms. This is important because individuals employed by medium and smaller firms account for

3 For a detailed discussion of how Medicare pays providers, see Edmunds and Sloan (2012). Briefly, for inpatient
hospital care, the Medicare PPS system pays providers a fixed, predetermined amount per medical-severity adjusted
diagnosis related group (MS-DRG). The MS-DRGs are grouped by the primary diagnosis and then differentiated by
the presence of comorbidities or complications. Hospitals’ reimbursement is divided into a labor and non-labor
component. The labor component, which accounts for approximately 60 percent of a hospital’s reimbursement, is
adjusted by a wage index that captures the input prices associated with providing care in the local area. Medicare
hospital payments are also adjusted for hospital characteristics, so that teaching hospitals and hospitals that treat a
large share of uninsured or Medicaid patients receive higher payments.

4 Similarly, Franzini, Mikhail, and Skinner (2010) looked at spending by individuals insured by Blue Cross and Blue
Shield of Texas and found that spending per private beneficiary in McAllen, Texas was 7 percent lower than in EI
Paso. In contrast, a widely read New Yorker article highlighted that Medicare spending per beneficiary in McAllen
Texas was four times higher than it was in El Paso during the same period (Gawande 2009).
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a large share of the privately insured (National Institute for Health Care Management 2013).° In
addition, although it covers approximately 90 percent of HRRs, the MarketScan data have very
low numbers of patients in some less populated areas (e.g. many HRRs have fewer than 200
patients per year, whereas the least populated HRR in the HCCI data includes 4,402 patients).’
The Optum data include claims from 2006 through 2010 for 14 million individuals per year from
self-insured firms and claims for 9 million individuals per year with private commercial
insurance (The Lewin Group 2012). This is approximately half the number of covered lives per
year that we have in the HCCI data.

Some recent studies have also obtained limited data on providers’ negotiated prices. The
United States Government Accountability Office (2005) analyzed health care claims data from
the Federal Employees Health Benefits Program and found that hospital prices varied by 259
percent across metropolitan areas. The Massachusetts Attorney General’s Office (Coakley 2011)
found that hospitals’ prices varied by over 300 percent in the state and argued that these prices
were uncorrelated with hospital quality or teaching status. Using insurance claims data for
beneficiaries in eight cities, Ginsburg (2010) found that San Francisco hospitals’ private prices
were 210 percent of Medicare reimbursements compared with 147 percent in Miami. Similarly,
White, Reschovsky, and Bond (2014) use claims data from autoworkers to examine hospital
prices in thirteen Midwestern markets. They found that the highest priced hospitals in a market
were typically paid 60 percent more for inpatient care than the lowest priced hospitals.”

There is a large literature on hospital competition (see Gaynor, Ho, and Town 2015),

which has generally found that hospital prices are substantially higher in more concentrated

* Twenty-five percent of workers with employer sponsored health insurance were employed in firms of size 49 or
less, thirty-four percent in firms smaller than one hundred, and forty-nine percent in firms of size four hundred
ninety-nine or less (NIHCM Foundation 2013).

® We provide further detail on the contrast between MarketScan and HCCI in Appendix Al. MarketScan data are not
useable for this research because it does not include unique hospital IDs, it cannot be linked to external data on
hospitals, and it does not include geographic detail lower than the three-digit zip code level.

7 While notable, this sort of variation is not unique to health care. Many other industries exhibit price variation.
Pratt, Wise, and Zeckhauser (1979) find large price variation for a range of services in the Boston area. They find,
for example, that prices in the markets for bicycles. mufflers, dry cleaning, pet cleaning, and vocal lessons have
coefficients of variation of 0.044, 0.174, 0.168, 0.128, and 0.383, respectively. Hortascu and Syverson (2004)
document extensive variation in mutual fund fees. Eizenberg, Lach, and Yiftach (2015) observe extensive price
variation in retail prices at supermarkets in Jerusalem. Similarly, Kaplan and Menzio (2014) use data from the Kilts-
Nielson Consumer panel data and find that the coefficient of variation for 36 oz. plastic bottles of Heinz ketchup is
0.23 in Minneapolis in 2007. Therefore, while we focus on health care in this study, price dispersion is a common
phenomenon and understanding the determinants of price dispersion a general problem.
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markets. The majority of this literature, however, uses estimates of transaction prices (usually
based on charges) rather than actual data on transaction prices and mostly employs data from just
one state - California.

We extend the literature by using a new, comprehensive database that covers a larger
population in more detail than anything previously examined. Previous work has relied on data
covering particular states, small groups of cities, or groups of companies. We capture claims for
individuals with employer-sponsored insurance from three of the five largest insurers in the US.
Moreover, rather than using charges or estimated prices, we have the actual transaction prices
that capture the true payments made for care. This allows us to examine variation in spending
and price and contribute to the broader literature on price dispersion. Finally, we add to the
hospital competition literature by using comprehensive data on actual transaction prices for
2,252 hospitals across all fifty states to observe the relationship between market structure and

hospital prices.

II1. Data and Variables
II1.A HCCI data
The main data we use in this analysis come from the Health Care Cost Institute (HCCI).*
We discuss the data in more detail in Appendix A but sketch some of the main features here. The
HCCI database includes insurance claims for individuals with employer-sponsored insurance
obtained from three large insurance companies.’ Our data cover the period 2007 to 2011 9 Table
1 shows that the raw data contain 2.92 billion claims for 88.7 million unique individuals. Figure

Al shows the proportion of the privately insured that the HCCI data cover by state.'' The data

® HCCI is a nonprofit organization dedicated to advancing knowledge about US health care costs and utilization. See
hitp://www.healthcostinstitute.org for more information.

® The data include claims from fully insured and self-insured firms.

10 The HCCI data does not include all employer-sponsored insurance plans offered by the data contributors. Some of
the three insurers’ customers have opted not to have their data made available for research. Likewise, insurance
plans that cover individuals working on national security-related matters are not included in the HCCI data.

"' At the high end. the data capture more than 30 percent of the relevant population in Texas, Arizona, Colorado,
Florida, Georgia, Kentucky, Ohio, Wisconsin, New Jersey, and Rhode Island. At the low end, there are between 1.9
percent and 10 percent of the privately insured in Vermont, Michigan, Alabama, Wyoming, Montana, South Dakota,
and Hawaii.
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include individuals in all 306 HRRs."? Although we describe the most comprehensive picture to
date of the privately insured, we do not have claims from every insurer and, in particular, from
the Blue Cross Blue Shield insurers. However, to address concerns about the generalizability of
our results, we show below that our results are stable across areas where the HCCI data have
high and low coverage of the insured population and where Blue Cross Blue Shield plans have
high and low coverage of the insured population.

The de-identified claims data from HCCI include a unique provider identifier, a unique
patient identifier, the date services were provided, the amount providers’ charged (chargemaster
price), providers’ negotiated transaction prices (broken down by facilities and physician fees),
and payments to providers made by patients. As a result, we know the amounts paid to hospitals
for all health care encounters recorded in our data whether a hospital was paid on a fee-for-

; . - T3
service or per-diem basis.'

II1.B Hospital Level data

We use an encrypted version of health care providers’ National Plan and Provider
Identification System (NPI) code in the HCCI to link to data on hospital characteristics from the
American Hospital Association (AHA) annual survey, quality scores from Medicare’s Hospital
Compare webpage, Medicare activity from the American Hospital Directory (AHD), Medicare
reimbursement information from CMS, and reputational quality scores from U.S. News & World
Report. We use hospitals’ five-digit zip codes to link to local area characteristics from the
census. A complete list of data sources is contained in Appendix Al. Our process for identifying

hospitals using their NPI code is outlined in Appendix A2.

I11.C Sample Definitions

All our analysis is carried out on data for individuals age eighteen through sixty-four
years with private employer-sponsored health insurance. We create three broad sub-samples
from the raw HCCI data: the “spending sample”, the “inpatient sample” and the “procedure

samples”.

2 In 2011, the least populated HRR in the data (Great Falls, Montana) contained 4,402 members. The most
populated HRR (Houston, Texas) contained 1,753,724 individuals.

¥ We present a sample hip replacement episode constructed from claims data online at
www.healthcarepricingproject.org
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The spending sample measures overall spending per private beneficiary, including all
inpatient, outpatient, and physician spending (but not drug spending).'* We calculate spending
per beneficiary by summing spending for each individual insured in each HRR per year. To get
the total number of private beneficiaries per HRR, we sum up the member months of coverage
per HRR per year and divide by twelve. We limit our analysis to individuals enrolled in coverage
for at least six months. In most instances, we present spending analysis of our most recent year
of data, 2011." We use data from the Dartmouth Atlas for 2008 through 2011 to analyze
variation in spending per Medicare beneﬁciary.16 Following the approach taken by Dartmouth,
we risk-adjust our HCCI spending sample for age and sex.'”

The inpatient sample uses hospital claims for all inpatient care provided to our covered
population. We limit our analysis to services provided within AHA-registered facilities that self-
identified as short-term general medical and surgical hospitals, orthopedic hospitals, cardiac
hospitals, and obstetric and gynecology hospitals.”® We aggregate our claims-level data to the
level of an individual inpatient stay, which we call an “episode”. This includes all of a patient’s
claims from admission through discharge. We limit our providers to those that deliver at least
fifty episodes of inpatient care per year.'” This restriction excludes approximately 10 percent of
inpatient observations in our data. We also exclude observations with missing provider IDs or
missing patient information and those observations with prices in the top or bottom 1 percent of

the distributions per Diagnosis Related Group (DRG).** We drop patients in the top 1 percent of

" We exclude prescription drug spending because it is not readily available for Medicare beneficiaries.

'* Analysis of other years is very similar and full results are available online at www healthcarepricingproject.org.

' Data from the Dartmouth Atlas can be downloaded at: http://www.dartmouthatlas.org/tools/downloads.aspx.
Information on how Medicare spending per beneficiary is calculated is available in their Research Methods
document, accessible at: http://www.dartmouthatlas.org/downloads/methods/research methods.pdf.

' Because we do not have data on race, we risk-adjust using age and sex as opposed to Dartmouth who risk-adjust
using age, sex, and race. Like Dartmouth, we also risk-adjust spending using indirect standardization. For a detailed
discussion of the risk-adjustment methods, see:
http://www.dartmouthatlas.org/downloads/methods/indirect_adjustment.pdf.

" We exclude longer-term facilities like rehabilitation hospitals, and specialized facilities, like psychiatric or
pediatric hospitals. We include specialty hospitals that perform the inpatient or outpatient care analyzed in our
procedure samples.

" We introduced this restriction because some hospitals treated very few HCCl-covered patients. These hospitals
would have had price indexes created using small numbers of DRGs, which could have produced irregular price
observations. Results are robust to using other minimum thresholds such as thirty or seventy cases per year.

* Qur results are tobust to winsorizing the top and bottom 1 percent instead of excluding them. We exclude
cpisodes with spending in the top or bottom 1 percent per DRG to limit the influence of extremely expensive and
extremely inexpensive observations (e.g., the $9 million knee replacement).
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length of stay by DRG to exclude cases with complications where the patients remained in the
hospital for extremely long lengths of time (i.e., twenty-one days or more). Finally, we exclude
providers registered with CMS as critical access hospitals.21 In total, all these exclusions lead to
a subsample of 2,252 out of the 3,830 AHA hospitals that meet our restriction criteria (see Table
Al).

We also create seven procedure samples, which capture claims for hospital-based
surgical or diagnostic inpatient and outpatient procedures. We create procedure samples for hip
replacements, knee replacements, cesarean sections, vaginal deliveries, percutaneous
transluminal coronary angioplasties (PTCAs), diagnostic colonoscopies, and magnetic resonance
imaging (MRI) of lower-limb joints without contrast. These procedures occur with sufficient
frequency to support empirical analysis and are relatively homogeneous, thereby facilitating
comparison across facilities and areas (Centers for Disease Control and Prevention 2010).

Each observation in the seven procedure samples includes all hospital (facilities) claims
from when the patient entered the hospital until he or she exited the facility. We limit the
observations included in our analysis to those without major medical complications and define
the conditions narrowly using diagnosis and procedure codes (see Appendix A3). We limit our
observations to providers who deliver at least ten of a given procedure per year. As in the
inpatient sample we drop individual observations with prices in the top or bottom | percent or
with length of stay in the top 1 percent and limit providers to those registered with the AHA that
self-identified as short-term general medical and surgical, orthopedic, cardiac, obstetric and
gynecology hospitals.22

Table 2 reports summary statistics for the inpatient sample.23 Our sample of hospitals is
generally similar to the universe of AHA hospitals, but there are some differences (Table Al).
Hospitals in the inpatient sample are located in less concentrated markets and also have a higher
share of teaching and not-for-profit facilities, as well as a greater share of hospitals ranked by the

U.S. News & World Reports as top performers. The hospitals in our samples also receive slightly

! Critical access hospitals are facilities with less than twenty-five beds in rural areas that Medicare reimburses
differently from other hospitals in order to make them financially viable.

22 For MRI we also require a separate physician claim for the reading of the MRI, which we do not include in our
main analyses of price. We also limit MRI observations to outpatient cases where the only purpose of visiting the
hospital is to have the MRI (and nothing else is done to the patient on the day of the MRI).

3 The descriptive statistics for the sub-samples for each of the seven procedures look qualitatively similar and are
available online at www.healthcarepricingproject.org.
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higher payments from Medicare and treat a larger share of Medicare patients than the universe of

AHA-registered hospitals.

I11.D Measuring Hospital-level Prices

We measure hospital prices in two ways. First, we create a private-payer overall inpatient
price index that is adjusted for the mix of care that hospitals deliver and the mix of patients that
hospitals treat. This measure is similar to what has been used previously in the literature; for
example, in Gaynor and Vogt (2003) and Gowrisankaran, Nevo, and Town (2015). Second, we
construct procedure-level price indexes for six surgical and one imaging procedure. For the
procedure prices, we chose procedures that are generally considered to be fairly homogeneous so
that we isolate variation in price rather than variation in the type of care delivered within each
episode. For inpatient procedures, the procedure price captures the combined price on all claims
associated with services provided to the patient by hospitals, from admission through discharge.
For outpatient procedures (colonoscopies and MRIs), the price the price is the sum of all claims
on the day the patient was in the hospital for the MRI or the colonoscopy. For colonoscopies and
MRIs, we further limit our analysis to observations where no other medical care was provided to
patient on the day of the MRI or colonoscopy and exclude MRIs and colonoscopies that were
performed within a wider hospital stay. As a robustness check, we also examine the sum of
hospital and physician prices for inpatient and procedure prices.

A general concern when analyzing differences in prices across firms 1s that variation in
prices could reflect unobserved differences in quality. For example, a hospital could look like it
has high-priced hip replacements either because its price is actually higher or because the type of
surgery it performs for a hip replacement is different from what is performed at other hospitals.

We work to address this concern in several ways. First, we define our procedures
narrowly and seek to avoid DRGs with very differentiated treatments and episodes where there
were complications. Second, as we discuss later, we risk-adjust each price measure by age, sex,
and patients’ underlying comorbidities, which we measure using the Charlson Index of

Comorbidities.”* Third, we choose high volume, routine surgeries and imaging tests where the
g g ging

* The Charlson Index is a measure of the probability that a patient will die within a vear. It is calculated as a
weighted sum of the patient’s comorbid conditions, such as cancer or diabetes. We measure the Charlson Index on a
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treatments are largely standardized. To further narrow our sample, we exclude colonoscopies
where a biopsy was taken. Fourth, we also measure prices and price variation for lower-limb
MRIs. For MRIs, we restrict our observations to those for which the MRI itself was the only
intervention occurring during the visit to the hospital and for which there is a separate
professional claim for the reading of the MRI, so that the facility portion only captures the
technical component of the MRI. There is virtually no difference in how MRIs are performed
across facilities and these represent a plausibly homogenous product. Fifth, for knee and hip
replacements, we limit our analysis to individuals between forty-five and sixty-four years of age
to obtain a more homogeneous group of patients. For cesarean and vaginal delivery, we limit our
analysis to mothers who are between twenty-five and thirty-four years of age.

Inpatient Price Index: Our private-payer inpatient price index captures the combined
amount paid by patients and insurers for patient episode / in DRG d delivered in hospital A, and

provided in year 7. Following Gaynor and Vogt (2003) and Gowrisankaran, Nevo, and Town
(2015), we regress the hospital payments (p;p,a,¢) 00 year-specific hospital fixed effects (), a
vector of patient characteristics (Xina,¢) comprised of indicators for patient age (measured in
ten-year age bands), a dummy for the patient’s sex, and dummies for patients’ Charlson Index
score, and DRG fixed effects (¥, ). The regression to produce our inpatient prices has the form:
(1) Dinde = Ane+ XinatB +¥a + Eindt

with €; 4, the stochastic error term. We recover the vector of hospital fixed effects &, and
calculate a hospital price index for each year at the sample means of the patient characteristics
(X) and the DRG indicators, d (i.e., the sample mean basket of DRGs).25

(2) Pnt = Ane+XB +d7a

This yields the hospital’s price, adjusted for its mix of treatments and mix of patients.

zero-to-six scale based on six months of insurance claims data. For more information, see Charlson et al. (1987) or
Quan et al. (2011).

3 Eor robustness. we also created alternate price indexes using different functional forms. For example, we
calculated regressions where DRG complexity was parameterized using CMS’s MS-DRG weights as right hand side
control variables, rather than as fixed-effects for each DRG. We also calculated a price index where we regressed
the DRG price divided by the DRG weight against patient characteristics and hospital fixed effects. These price
measures are all highly correlated with each other (correlation coefficients greater than 0.95), and using alternative
price measures does not materially affect our results.
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Procedure price indexes: In addition to creating an inpatient price index, we also create
risk-adjusted prices for the specific procedures we study. We adjust prices for differences in
patient characteristics, just as we did in the inpatient price index. These regressions take the
form:

(3) Pinat = ¥natt XinaePa +einat

Superscript d indicates one of our seven procedures (a slight abuse of notation since these are
actually narrower than a DRG). We then recover our estimates of the hospital-year-procedure
fixed effects analogously to equation (2).

Table A3 reports the main results from estimating equations (1) and (3).

I11.E Calculating Medicare Reimbursement

We also construct hospital Medicare reimbursement rates for the services we observe
from the HCCI data. Medicare reimburses providers for inpatient care on the basis of DRGs;
these are set in an attempt to compensate hospitals slightly above their costs of treating Medicare
patients. To calculate the payment for specific episodes of care, federal regulations stipulate that
a hospital’s base payment is multiplied by a DRG weight that is set by CMS to capture the
complexity of treating a particular type of episode. Using data obtained from the CMS webpage,
we follow the regulations and calculate the base payment rate for every hospital for every year
from 2008 through 2011, including adjustments for wage index reclassifications, indirect
medical education payments, and disproportionate share payments. The base payment rate is the
hospital’s Medicare price before any adjustment for its specific mix of DRGs. This is analogous
to the risk-adjusted private price. In addition, we also obtain DRG weights from CMS that allow
us to know the rates CMS paid hospitals for every DRG per year from 2008 through 201 1. We
also create Medicare reimbursement rates for our outpatient services using the relevant

ambulatory payment classification weights.

IILF Descriptives Statistics on Prices
Table 3 presents the means, standard deviations, range and cross-correlations of our
inpatient hospital price index, procedure prices and the Medicare inpatient base payment rate

averaged across 2008-2011. There is high correlation within service lines (e.g., the correlation of
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hip with knee replacements is 0.932) and weaker but still substantial correlation across service
lines (e.g., the correlation of knee replacement with vaginal delivery prices is 0.506). By
contrast, there 1s a low correlation between the Medicare basc payment rate with both the
inpatient price (0.165) and the procedure prices (ranging between -0.001 and 0.298). Medicare
attempts to set administered prices to cover hospitals’ costs so the base payment rate should be a
reasonable proxy for exogenous cost pressures like local wages. Therefore, the low correlation
between Medicare and private prices suggests that private price variation is driven by more than
simply variation in costs. We address this further in Section VL.

The difference between Medicare and private-payer payment rates is substantial. Figure 1
shows that Medicare payments are 53 percent of private rates for inpatient care, 55 percent for
hip replacement, 56 percent for knee replacement, 67 percent for cesarean delivery, 65 percent
for vaginal delivery, 52 percent for PTCA, 39 percent for colonoscopy, and 27 percent for MRI.
As an illustration of the magnitude of this difference, we estimate that if (rather than using the
true private-payer prices) private prices were set 20 percent higher than Medicare rates, inpatient
spending on the privately insured would decrease by 17.4 percent.*®

There has also been significant interest in hospitals’ charges - the list prices for hospital
services.”” Indeed, in 2013, the Department of Health and Human Services began releasing
hospital charge information for all inpatient claims billed to Medicare (Department of Health and
Human Services 2013). However, hospital charges capture neither the levels nor the variation in
transaction prices. Figure 1 also illustrates the relative magnitudes of charges compared to
negotiated prices. Charges are between 157 percent and 193 percent of the negotiated prices.
Figure 2 presents a scatter plot showing the relationship between hospital charges and negotiated
private-payer prices for knee replacements in 2011, There is a positive correlation but it is only
0.31. The other procedures, presented in Figure A2, have similarly low correlations between
charges and transaction prices ranging between 0.25 and 0.48. These low correlations illustrate

the importance of using transaction rather than list prices to analyze hospital pricing.

*® This thought experiment holds quantity constant (i.e., assumes no behavioral response). If inpatient care was paid
at 100 percent of Medicare rates, it would lower spending by 31.2 percent. Similarly, paying at 110 percent of
Medicare, 130 percent of Medicare, and 140 percent of Medicare would lower spending by 24.2 percent 10.5

percent and 3.7 percent, respectively.
7 For example, see Bai and Anderson (2015) and Hsia and Akosa Antwi (2014). There has also been significant

interest in hospital charges from the popular press, e.g. Brill (2013).
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IV. Medicare vs. Private Spending Per Beneficiary and the Contributions of Price and
Quantity to Spending Variation

IV A Spending Variation across HRRs

We present maps of overall spending per beneficiary across HRRs in 2011 in Figure 3.
Panel A displays spending per privately insured beneficiary, and Panel B shows spending per
Medicare beneficiary. As Figure 3 illustrates, there is substantial variation in private spending
across the nation. In 2011, overall spending per privately insured beneficiary in the highest
spending HRR (Napa, California) was $5,515.95, more than three times as high as spending in
the lowest spending HRR (Honolulu, Hawaii), which spent $1,707.38 per person.”® Likewise, for
the privately insured, the coefficient of variation for total spending across HRRs in 2011 1s 0.152
and the 90™-10" percentile ratio is 1.53. The corresponding statistics for Medicare spending are
0.141 and 1.45, respectively. It is apparent that patterns of spending variation for the privately
insured differ from those for the Medicare population. This is particularly evident in the northern
Midwest states of Wisconsin, Illinois, lowa, and Minnesota. These states have fairly low
spending per Medicare beneficiary and fairly high spending per privately insured beneficiary.
The correlation in spending per Medicare beneficiary and spending per privately insured
beneficiary is 0.140 overall, although it is higher for inpatient spending (0.267).29 Maps of
inpatient spending per beneficiary for Medicare and privately insured individuals are presented
in Figure A3. The maps illustrate that areas with low Medicare spending are not generally those

with low private spending and vice versa.

" HCCI masking rules prohibit us identifying HRRs below a defined number of providers.

¥ To illustrate that our results are robust in areas where the HCCI data contributors have high and low market
shares, we examine the correlations between spending per beneficiary for Medicare recipients and the privately
insured in states where HCCI insurers have more than the median share of the privately insured beneficiaries and
less than the median share. The median HCCI coverage per state is 20 percent of the privately insured. The
correlation between overall spending per Medicare beneficiary and privately insured beneficiary is -0.01 when we
limit our analysis to states where the HCCI data cover more than 20 percent of the privately insured. The correlation
between overall spending per Medicare beneficiary and privately insured beneficiary is 0.212 when we limit our
analysis to states with less than 20 percent of the privately insured. While the numbers vary, they do not alter the
basic conclusion that private and Medicare spending are weakly correlated. We also carry out similar tests of
robustness for states with above median Blue Cross/Blue Shield (BCBS) coverage rates (above 19 percent of total
coverage) and states with below median coverage (based on 2011 data from CCIIO). In states with BCBS coverage
above the median, the correlation between spending per HCCI beneficiary and spending per Medicare beneficiary is
0.03. In states with low BCBS coverage, the correlation is 0.215. Again, the numbers differ, but the basic conclusion
of low private/Medicare correlation does not.
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Figure 4 illustrates this low correlation by presenting a scatter plot of the ranks of the 306
HRRs (higher numbers represent more spending) in terms of total spending per Medicare and per
privately insured beneficiary. We have made the points for Grand Junction, Colorado, La Crosse,
Wisconsin, and Rochester, Minnesota, more prominent than the others. These three HRRs have
been highlighted by policy-makers as regions with low Medicare spending that could serve as
best practice models for the nation.’” While Grand Junction is the third-lowest HRR for
Medicare spend per beneficiary in 2011, it 1s the forty-third highest-spending HRR for privately
insured beneficiaries (and the ninth highest average inpatient prices) in 2011. Similarly,
Rochester, Minnesota has the fourteenth lowest spending per Medicare beneficiary, the eleventh
highest spending per privately insured beneficiary, and the thirty-third highest average inpatient
prices in the nation.’' Finally, for 2011, La Crosse, Wisconsin has the lowest total spending per
Medicare beneficiary and the twenty-second highest spending per privately insured beneficiary.
A scatter plot for inpatient spending only is presented in Figure A4. It looks much the same as
the scatter plot for total spending. To further illustrate, in Table A4 we list ten areas that have
low spending for both Medicare and the privately insured and ten areas with high spending for
both. This highlights the fact that case studies from Medicare do not easily generalize to the

privately insured.”

IV.B The Contributions of Price vs. Quantity to Spending Variation
We are interested in determining the extent to which variation in the price of care across

HRRs or the quantity of care provided across HRRs contributes to the national variation in

** For examples of the discussion of Grand Junction, Colorado, La Crosse, Wisconsin, and Rochester, Minnesota by
policy-makers, see Obama (2009a), Obama (2009b). Gawande (2009), Gawande et al. (2009), and Nichols,
Weinberg, and Barnes (2009). For example, in a 2009 speech, President Obama said, “Now here -- if you don't -- [
know there's some skepticism: Well, how are you going to save money in the health care system? You're doing it
here in Grand Junction. You know -- you know that lowering costs is possible if you put in place smarter
incentives; if you think about how to treat people, not just illnesses; if you look at problems facing not just one
hospital or physician, but the many system-wide problems that are shared. That's what the medical community in
this city did, and now you're getting better results while wasting less money. And I know that your senator, Michael
Bennet, has been working hard on legislation that's based on putting the innovations that are here in Grand Junction
into practice across the system, and there's no reason why we can't do that” (Obama 2009a).

*! A scatter plot of 2011 spending per privately insured beneficiary and spending per Medicare beneficiary with axis
in dollars is presented in Figure A4.

*? In Figures A5 and A6, we present scatter plots of risk-adjusted spending per Medicare beneficiary and spending
per privately insured beneficiary in dollars. Figure A6 presents total spending per beneficiary; Figure A6 presents
inpatient spending per beneficiary.
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inpatient spending for the privately insured and the Medicare population. To do so, we first
calculate inpatient spending per beneficiary for the privately insured and for Medicare recipients.
Inpatient spending per beneficiary in HRR r (y,) is a function of the quantity (g,) of care
provided and the price of care (p,):

_ ZhdPhaqnd)
B?’

G Yr

3

where B, is the number of beneficiaries in HRR r and Y, ; indicates summing across all DRGs
in a hospital and the all hospitals in an HRR. The price of DRG 4 at hospital 2 in HRR r is
represented by p; 4 and quantity is g, 4 (We suppress the subscript r for economy of notation).

We now compute counterfactuals to calculate the relative contributions of price and
quantity to variation in inpatient spending. The first counterfactual we create is to fix all prices
per DRG to be the same as the national average (py) and then analyze spending variation. This
allows us to identify the relative contribution that differences in the quantity of care provided
across regions make to variation in spending per beneficiary. Spending per beneficiary calculated
with national average prices is (where ~ indicates a counterfactual calculation):

=k b3 i
(5) yfd = h,d(zfq}z,d).

The second counterfactual is to fix the quantity and mix of inpatient care delivered in
each HRR to be the same as the national average mix and quantity of care () and then analyze
spending variation.> To do so, we calculate:

da _ Enald
©) g8 = Snaoitul

This allows us to identify the relative contribution that differences in price make to variation in
spending per beneficiary across HRRs. These are, of course, purely accounting decompositions
to gauge rough magnitudes, as quantity and price are both endogenously determined in the
private sector.

Table 4 contains the results of these counterfactual calculations. We present means and
standard deviations of the inpatient spending measures and a number of measures of dispersion:
the coefficient of variation, the Gini coefficient, and the 90™-10" percentile range. Column (1) of

Table 4 presents the raw spending per beneficiary for the privately insured, which has a mean of

¥ To do so, we identify the mix of DRGs at a national level and set every HRR to have that mix of DRGs.
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$793. a standard deviation of $348, and a coefficient of variation of 0.44. Note that the
dispersion in spending for the privately insured is higher than that in the Medicare population
(column (6)). Column (2) illustrates that when prices are fixed nationally, the coefficient of
variation is reduced to 0.32. The Gini coefficient falls from 0.20 to 0.15 and the 90""-10"
percentile range falls from 1.85 to 1.64. The effects of fixing quantity are in columns (4) and (5).
As can be seen, the impact of fixing quantity on the coefficient of variation is about the same as
that of fixing price. The impact on the Gini coefficient is smaller, and the impact on the 90"-10™
percentile range is smaller still. These results imply that for the privately insured, prices play a
bigger (or at least as big) a role as quantity in accounting for the dispersion of spending.

Column (6) of Table 4 presents the raw inpatient spending per Medicare beneficiary,
which has a mean of $3,704, a standard deviation of $1,281, and a coefficient of variation of
0.35. Column (7) presents the results of holding prices fixed across HRRs. This does not
substantially reduce the variation in Medicare spending. The coefficient of variation falls from
0.35 to 0.30. The Gini coefficient only falls from 0.18 to 0.17, and the 90™-10™ percentile range
falls slightly from 1.81 to 1.72. In contrast, fixing quantity (column (9)) and allowing price to be
the only factor driving spending variation reduces the coefficient of variation by almost half,
from 0.35 to 0.18. Similarly the Gini coefficient falls from 0.18 to 0.10. Consistent with the
existing literature, these results illustrate that the quantity of health care delivered is the primary
reason for variation in health care spending for Medicare beneficiaries across HRRs. The news
from our analysis is that this is decidedly not the case for the privately msured.

Figure 5 presents the decomposition graphically. Panel A shows the distribution of
inpatient spending per privately insured beneficiary using the raw data (solid blue line), when
prices are fixed (small hashed red line), and when volume is fixed (bigger hashed red line). As
Panel A illustrates, fixing price and fixing quantity have roughly the same effect on reducing
inpatient spending per beneficiary for the privately insured. In contrast, Panel B shows that
fixing the quantity of care provided across markets substantially reduces the variation in

inpatient spending per Medicare beneficiary.™

3 We also calculate counterfactuals for individual years 2008 through 2010. These are qualitatively similar and are
available upon request from the authors. In addition, we also look at the correlation of Medicare spending and
spending on the privately insured in our samples where price is fixed. This approximates the correlation between the
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We also developed an alternative approach for understanding the role of price and
quantity for driving spending by decomposing the natural log of spending per beneficiary into
the variances of the In(price), In(quantity), and a covariance term (details are in Appendix B and
Table A5). This has the advantage of being an exact decomposition. The qualitative results from

this exercise are very similar to results from our earlier decomposition presented in Table 4.7

V. National-Level and Within HRR Variation in Health Care Providers’ Prices
V.A Private Price Variation across HRRs

Figure 6 presents maps of (risk and inflation-adjusted) private-payer inpatient prices
averaged 2008 to 2011.°¢ Panel A presents risk-adjusted prices, and Panel B normalizes risk-
adjusted prices using the Medicare wage index. There is substantial variation in prices across
geographic areas, even after risk-adjustment. As Panel B illustrates, normalizing prices using the
local Medicare wage index does little to reduce this variation. To illustrate the extent of the
variation, Santa Rosa, California has the highest average inpatient private-payer prices and 1s
more than four times as expensive as the least expensive HRR (Montgomery, Alabama). Within
the state of Texas, all five quintiles of the price distribution are represented.

The seven procedures we examine in this analysis also display substantial variation.”’
The private-payer price ratio of the most expensive to the least expensive hospital prices across
the nation for knee replacements, hip replacements, vaginal deliveries, cesarean deliveries,
PTCAs, colonoscopies, and MRIs are 8.04, 7.84, 6.91, 7.40, 6.13, 9.49, and 11.99, respectively.
In contrast, the Medicare base payment rate is allowed by CMS to vary by a factor of 2.26 across
the U.S.

V.B Within HRR Variation in Health Care Providers’ Prices

spending that results from the quantity of care provided in each market. The correlation between price fixed
spending at the HRR-level between Medicare and the privately insured is 0.428.

3 Results from the formal decomposition illustrate that, for the privately insured, 46 percent of variation is driven by
price, 36 percent by quantity, and 18 percent by an interaction term. For Medicare only 9 percent of the variation is
driven by price, 77 percent is driven by the quantity of care delivered and 14 percent is captured by an interaction
term.

¥ Pprices are put in 2011 dollars using the All Items Consumer Price Index for Urban Consumers,
http://www.bls.gov/cpi/

7 Maps of procedure-level average prices per HRR are available online at healthcarepricingproject.org
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We now examine price variation within geographic areas. Table 5 presents the within
HRR coefficients of variation in private-payer prices for the twenty-five most populated HRRs in
the HCCI data in 2011 for our inpatient price index and the seven procedures. The national
average of the within HRR coefficient of variation is in the final row and ranges between 0.197
(vaginal delivery) to 0.289 (MRI). It is striking that the within-HRR coefficient of vanation is
largest for lower-limb MRI, the least differentiated procedure in our analysis. Indeed, the
variation is such that if, rather than attending their current provider, each patient paying above
median for any inpatient service in their HRR chose to attend the hospital with the median price
for their DRG, it would result in a reduction in inpatient spending for the privately insured of
20.3 percent.38

In Figure 7 we show the extensive within-HRR variation in private-payer prices for knee
replacement, lower-limb MRI, and PTCA in three example cities: Denver, Atlanta, and
Columbus.*” In Denver, the ratio of maximum to minimum provider average prices is 3.09, 2.83,
and 2.87, respectively, for knee replacement, PTCA, and MRI. In Atlanta, these ratios are 6.10,
2.52, and 3.77, and in Columbus, they are 2.77, 2.12, and 6.65, respectively. It is worth noting
that for all three surgical procedures, there is virtually no variation in Medicare’s administered
payments across providers within HRRs. We observe similar levels of variation when we include

hospital and physician fees.

VI. Factors Associated with Variation in Provider Prices
VI.A What Explains Providers’ Price variation?

The most important hospital cost shifter is geographic variation in wages, since labor is
the largest component of hospital costs (Edmunds and Sloan 2012). To account for these
differences, CMS adjusts Medicare hospital payments using a hospital wage index, which is

calculated based on a hospital’s metropolitan statistical area (MSA) or statewide non-MSA. In

*8 To create this calculation, we took data for 2011. We identified the median DRG-price per HRR. For any patient
who paid a price per DRG over the median, we substituted the median price for their true price and then recalculated
average spending per beneficiary. This counterfactual ignores behavioral responses.

* We produced within market graphs for all seven procedures in all HRRs with five or more providers. Within
market graphs for our sever procedures in Atlanta, Georgia, Columbus, Ohio, Denver, Colorado, Houston, Texas,
Manhattan, New York, and Philadelphia, Pennsylvania, are presented in Figures A7 through A13. The within market
graphs for the remaining HRRs with five or more providers is accessible at www.healthcarepricingproject.org.
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addition, a hospital’s base rate is adjusted to attempt to compensate hospitals for the additional
costs associated with teaching activity and treatment of indigent patients. * For example,
Medicare reimbursed Stanford Hospital, in Palo Alto, California $12.699.13 in 2011 for a stroke
with complications (MS-DRG 065) and reimbursed the Medical Center Enterprise in Enterprise,
Alabama, $5,365.09 for the same episode.”’

Price variation may also reflect variation in hospital quality. Quality is likely both a cost
and a demand shifter. Higher quality requires greater investments or greater effort, both of which
are costly. In addition, we expect patients to be attracted to better hospitals (Chandra et al. 2015).
There is evidence of substantial (two to threefold) variation in hospital mortality rates,
readmission rates, and complication rates across hospitals (Yale Center for Outcomes Research
and Evaluation 2013).42 Hospitals also differ substantially in non-clinical domains, e.g., in the
availability of technology, “hotel-style” amenities, and reputation (which may be based on
clinical quality). However, there is little academic evidence showing strong correlations between
prices and clinical quality.43

There are a number of other hospital characteristics that may also affect price, either by
increasing demand or by increasing costs. These factors include the number of high tech services
a hospital provides, which are certainly costly and may also attract patients. In addition, hospital
characteristics such as ownership type and teaching status may affect costs or demand, and
therefore prices. Not-for-profit, for-profit, and public hospitals have different tax liabilities, and
ownership type may also affect incentives and therefore costs. In addition, ownership type may

serve as a signal to consumers about trustworthiness or quality.44 Similarly, teaching hospitals

% These adjustments are the indirect medical education (IME) adjustment and disproportionate share (DSH)
payments.

# Gee Edmunds and Sloan (2012) for details on the differences in how these two hospitals are paid. CMS assumes
that 68.8 percent of the Stanford Hospital’s costs are labor and assigns them a wage index of 1.6379. They assume
62.0 percent of costs for Medical Center Enterprise come from labor and assigned them a wage index of 0.7436.

# Mortality rates for general and vascular surgery vary by a factor of two from 3.5 to 7 percent (Ghaferi, Birkmeyer,
and Dimick 2009); Rogowski, Staiger, and Horbar (2004) found that risk-adjusted 28-day mortality in neonates
varied three-fold across hospitals.

# White, Reschovsky, and Bond (2014) find that high priced hospitals in the Midwest have higher U.S. News &
World Report rankings. but not better-observed measures of clinical quality.

“ Gee Sloan (2000) for a survey of the literature on not-for-profits in health care. Overall, while there may
theoretically be differences as indicated, the empirical literature for the most part does not find significant
differences in costs or quality.
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likely have higher costs than non-teaching hospitals, and consumers may view teaching status as
a signal of quality.

Hospital size, measured as the number of beds, is known to affect costs through scale
economies (Carey 1997; Gaynor, Kleiner, and Vogt 2013; Vita 1990). Further, there is a well-
documented relationship between hospital volume of surgical procedures and patient outcomes,
so hospital size may also be associated with the quality of care (Birkmeyer et al. 2002; Gaynor,
Seider, and Vogt 2005). Moreover, larger hospitals may have more negotiating power over their
transaction prices with insurers (Ho 2009; Sorenson 2003).

Population characteristics such as county-level insurance coverage and average county-
level income may affect demand and are thereby candidates to affect price. Insurance lowers the
cost of care to the patient, so we expect greater coverage to increase demand.

Market power is another important candidate that potentially affects price variation.
Hospital markets are likely to be characterized by provider and insurer market power. There have
been over 1,200 hospital mergers and acquisitions in the US since 1994, leading to a dramatic
increase in concentration during this period (Dafny 2014), so much so that most large urban
areas are dominated by one to three large hospital systems. As a consequence, hospitals,
particularly those in highly concentrated markets, likely have substantial bargaining power
relative to insurers.®’ Therefore, we construct a number of measures of hospital market structure
such as indicators for the number of hospitals (monopoly, duopoly, etc.). Similarly, we also
construct several proxies for the concentration of insurers, since insurers with more market
power could negotiate lower prices from providers (Ho and Lee 2015).

Variation in hospitals’ private-payer prices may also be affected by changes in the
Medicare market. There are a number of hypotheses as to how Medicare may affect private
prices. Some have hypothesized that hospitals engage in “cost shifting,” i.e., providers respond to
decreases in Medicare and Medicaid payments by increasing their prices to private-payers (Frakt

2011). However, the empirical evidence for cost shifting is quite mixed.*® An alternative view is

45 There is also a wide literature which has found that hospital concentration raises prices (Gaynor, Ho, and Town
2015).

* There is very mixed empirical evidence for cost shifting. Cutler (1998) examines changes in Medicare payment
policy and finds dollar for dollar cost shifts in the 1980s. However, he finds no evidence of cost shifting in response
to Medicare price cuts in the 1990s. Wu (2010) studies the impact of payment changes in Medicare introduced by
the Balanced Budget Act of 1998. She finds that a $1 reduction in Medicare payments increased hospital payments
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that hospitals negotiate their private prices based on Medicare payments. This “cost following”
model implies that pricing of privately funded services is positively related to Medicare. This
could occur because hospitals use public reimbursement rates as a benchmark to set their own
rates due to the complexity of setting prices in isolation (Clemens and Gottlieb 2013). 7
Alternatively, hospitals that treat predominantly publicly funded patients may optimize their
overall production to be profitable with Medicare or Medicaid payments.”® This may lead them

to have lower private-payer prices (Stensland, Gaumer, and Miller 2010).

VI.B Data on Factors Influencing Price

Hospital Characteristics and Hospitals’ Local Area Characteristics: In our price
regressions, we include controls for hospital characteristics drawn from the AHA annual survey:
the number of hospital beds, ownership type (not-for-profit, for-profit, government), teaching
status, and indicators for the technologies available at a hospital in a specific year. In addition,
we link hospitals’ zip codes to local area characteristics from the Census Bureau’s Small Area
Health Insurance Estimates and Small Area Income and Poverty Estimates, including the
proportions of the population who are uninsured and the median income in the county where the
hospital is located.

Technology Index: We follow Acemoglu and Finkelstein (2008) in using a count of
hospital technologies offered by a hospital as recorded in the AHA survey data. The AHA data
include binary indicators for whether a hospital has various technologies and services, such as
computer-tomography (CT) scanners, electron beam computed tomography, or proton beam
therapy. A full list of these technologies is available in Table A6. We sum the number of these

technologies available at each hospital in each year.

by $0.21 cents on the dollar (Wu, 2010). In addition, Wu (2010) finds that hospitals with greater market power were
able to make larger private price increases in response to cuts in public reimbursement rates. Along the same lines,
Dranove, Garthwaite, and Ody (2013) analyze hospitals’ responses to negative financial shocks to their endowments
from the most recent recession. They find that, on average, hospitals do not respond to negative financial shocks by
raising prices, but that highly ranked hospitals are able to respond to negative financial shocks by raising prices.

47 Clemens and Gottlieb (2013) study the impact of changes in Medicare payments on physician prices by exploiting
a change in payment policy that made physician payments more generous for surgical procedures. They find that a
$1 increase in Medicare payment results in a $1.20 dollar increase in private-payer physician prices. These
Medicare/private-payer price transmissions are highest in markets where there is low provider consolidation.
Similarly, White (2013) finds that markets with high growth in Medicare payments from 1995 through 2009 also
have high growth in private-payer prices.

 Medicaid is another important government insurance program that mainly covers low-income individuals.
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Hospital Quality: To capture reputational quality, we include a yearly indicator for
whether or not a hospital was ranked by the U.S. News & World Report as a top hospital. We
indicate a hospital was ranked in the U.S. News and World Report if it was ranked as an overall
top hospital or received a ranking as a top hospital for cancer care; gastrointestinal care; ear nose
and throat; geriatric care; gynecology; cardiology; orthopedics: rheumatology; or urology. In
total, from 2008 through 2011, the U.S. News & World Report ranked 231 hospitals in our
sample in their annual ‘Best Hospital” rankings across clinical specialties and the overall ranking.

To measure clinical performance, we merge in data on hospital quality from

https://data.medicare.gov/, which includes the hospital quality scores reported publicly on the

CMS Hospital Compare webpage (https://medicare.gov/hospitalcompare). These include

measures of patient safety, patient outcomes, and process measures of care captured from public
and private claims data. We included rankings for 2008 through 2011 for four measures: the
percentage of heart attack patients given aspirin upon arrival to the hospital; the percentage of
surgery patients given an antibiotic prior to surgery; the percentage of patients treated within
twenty-four hours of surgery to prevent blood clots: and the 30-day risk adjusted mortality from
heart attacks.”’ These are widely acknowledged measures of the quality of care and they are all
available with the greatest frequency for hospitals in our sample from 2008 through 2011 (Yale
Center for Outcomes Research and Evaluation 2013). Nevertheless, we do not have CMS quality
measures for 168 hospitals (7.5 percent) from our inpatient sample. As a result, we present
analysis of these measures separately from our main analysis. In our analysis, we break quality
scores into quartiles and report the relationship between price and being a hospital being ranked
in the lowest performing quartile of quality.

Hospital Market Structure: We construct our measures of market structure in a two-step
process. The first step is to define a hospital’s market area.”’ We define both fixed- and variable-
radius markets. For our fixed-radius markets, we draw a radius around each hospital, which
places hospitals in the center of circular markets of radius z. We construct hospital markets using

five-mile, ten-mile, fifteen-mile, and thirty-mile radii extending outwards from hospitals’

% Eor the technical descriptions of the measures of performance we used in this analysis, see
htin://www.medicare.gov/hospitalcompare/Data/Measures. html.

50 These are approximations to hospitals’ geographic markets, not precise antitrust markets. Since these are not
precise markets, we test the robustness of our results to various market delineations and find that we obtain the same
results.
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locations.” Previous analysis of Medicare beneficiaries found that 80 percent of patients were
admitted to hospitals within ten miles of their home (Tay 2003). We generally report statistics for
markets with a radius z of fifteen-miles drawn around each hospital, so that we capture the travel
distance of most patients. We illustrate our results are robust to using radii of longer and shorter
distances. The second step is to measure market structure within our defined market arcas. We
do so in two ways. First, we identify whether the geographically defined markets are
monopolies, duopolies, triopolies, or include four or more providers. Second, we calculate either
counts of hospitals or Herfindahl-Hirschman Indexes (HHIs) calculated within our various
market definitions.

The HHI for each hospital-centered market is:

(7) Hospital HHI, . = YH_ (sF)?,
where Hospital HHI,, is concentration in market m at time f, where S,Tt is the market share of
hospital & in market m at time £, calculated using hospital bed count.”

There are well-known endogeneity concerns about the use of concentration measures in
pricing equations (e.g., Bresnahan 1989). For example, higher quality hospitals may attract more
patients and have higher market shares, resulting in a higher HHI for their market. Since they
will likely also have higher prices, this can lead to an estimated positive relationship between
price and concentration driven by omitted quality scores rather than by market power. It is also
possible that hospitals with higher shares may be lower cost, which could create a negative
association between price and concentration, again due to an omitted variable. This may be less
of a problem in this application, since we have a number of observable measures of quality and

of cost. Nonetheless, the estimates should be interpreted as associations, not causal effects.”

51 We also calculate a variable radius market where the radius that defines a hospitals” market is a function of the
urban-rural classification defined by the US census. Hospitals located in ‘large urban’ areas are assigned a market
defined by a ten-mile radius; hospitals located in ‘urban’ have a market defined around them using a fifteen-mile
radius; and hospitals located in ‘rural” areas have a market defined around them using a twenty-mile radius. For
details on the census definitions, see: hitps:/www.census.gov/geo/reference/ua/uafag.html.

52 We also compute HHIs using hospital discharges and total days of care delivered. All measures are correlated at
over 98 percent.

53 Kessler and McClellan (2000) propose one strategy to mitigate endogeneity by using a choice model to predict
patient flows and then calculate market concentrations using predicted rather than actual patient flows. We cannot
use this strategy because we do not see every patient treated at each hospital; we only see patients at a hospital who
are insured by one of the three payers in our dataset. Moreover, as Cooper et al. (2011) note, fixed-radius HHIs
measured using actual patient flows are correlated at over 0.90 with Kessler and McClellan (2000) style predicted
flow HHIs. Instead, we measure hospital market size and hospital market share based on the total number of beds
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Insurance Market Structure: There are limited data and few reliable sources of
information on market concentration in the health msurance industry (Dafny et al. 2011). The
most reliable data with coverage of the entire country ar¢ only available at the state level. We
construct state-level measures of insurance market concentration using data from the Center for
Consumer Information & Insurance Oversight (CC [10) at CMS. Under regulations created in the
Affordable Care Act, insurance companies are required to report data on the number of
beneficiaries per state that they cover in the small, medium, and large group markets.”* We use
these data to construct insurance market concentration as [nsurer HHI, = Yi_,(sf)? where s}
is insurer i’s market share of enrollment in state s in 201 1.5° Because the CCIIO data are only
available from 2011 onwards, we apply the 2011 state insurance HHIs to 2008, 2009, and 2010.

In order to construct a sub-state level of insurer negotiating strength, we use the share of
total privately insured lives at the county level covered by the three insurers in our HCCI data.
We use data on the total number of privately insured lives at the country level from the Census
Bureau’s Small Area Health Insurance Estimates and calculate the share of those covered lives
that received insurance coverage from the HCCI payers annually. Although this does not capture
all private insurers like the CCIIO data, the measure is both county specific and is most relevant
for the prices negotiated with the HCCI insurers (our dependent variable).

Medicare and Medicaid: We include the Medicare base payment rate for hospitals, as
described previously, since this may proxy for hospital costs. In addition, the hospital cost-
shifting hypothesis is that lower Medicare prices should lead to higher private prices. The cost
following hypothesis is that higher Medicare prices lead to higher private prices. All of these are
encompassed by including the Medicare base payment rate. The hospital’s shares of patients that
are Medicare and Medicaid are included to capture whether hospitals with large Medicare or

Medicaid patient populations price services differently for the privately insured.

VI.C Bivariate Correlations of Price

within 2 market and a facility, respectively. We also note that the number of hospital beds is a measure potentially
less subject to endogeneity than patient flows because it is costly for hospitals to alter the number of beds.

54 These data are used by the federal government, together with data on insurers’ spending on their beneficiaries, to
calculate medical loss ratios. The CCIIO data only include fully insured plans, which face medical loss reporting
requirements from the federal government (as opposed to self-insured plans).

55 In addition to measuring insurance market concentration using data from CCIIO, we also use data from 2008
through 2011 from the National Association of Insurance Commissioners.
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We first examine simple patterns in the data by looking at bivariate correlations between
the potential drivers identified above and prices. Figure 8 presents these correlations graphically.
Clearly, hospitals in monopoly and duopoly markets have higher prices. There is a small
negative but insignificant correlation between state-level insurer HHI and price. However, prices
are lower in counties where HCCI insurers have a higher share of covered lives. Hospitals with
more technologies, those that are ranked by the U.S. News & World Report, larger hospitals, and
teaching hospitals all have higher prices. Government hospitals have lower prices than for-profits
(with not-for-profits in between). Both the proportion of the county that is uninsured and the
county median income are positively correlated with price. Hospitals with higher Medicare base
payment rates have substantially higher private-payer prices. Hospitals with higher shares of
Medicare patients have lower prices, although hospitals with higher Medicaid shares have
somewhat higher prices. We find the expected correlations between four measures of quality and
inpatient hospital prices. Here, our quality indicators indicate that a hospital was in the worst
performing quartile of hospitals on that quality score. Hospitals in the worst performing quartile
based on the percentage of patients given aspirin at arrival, percent of surgery patients treated to
prevent blood clots, and thirty-day risk-adjusted AMI mortality all have lower prices. There is a
small negative, but not precise, correlation for hospitals in the worst performing quartile based
on the percentage of patients given an antibiotic one hour before surgery to prevent an infection.

The correlations in Figure 8 illustrate the underlying (bivariate) patterns in the data. In
what follows, we estimate these relationships using multiple regression analysis. We find that

most of the patterns illustrated here are largely sustained in the regression results.

VI.D Factors Associated with Providers’ Inpatient Private-Payer Prices
Econometric Approach. To examine the factors associated with hospital prices we run
OLS regressions on 2008 through 2011 hospital prices.56 Our basic regressions are of the form:

(8) 1n(PR[CEh,m.r,c,s.t) i Hm,ta + BIS + (PSc,t i Zh,ty + Dc,tg 1 Mh.t# + Tt e uh,m,r.s,t:

where PRICE is the adjusted hospital price (py, ), as described in equation (2) and is measured

for hospital k, in hospital market m, in HRR r, in county ¢, in state s, in year . We also estimate

% We exclude 2007 from our analysis because our price indexes require six months of a patient’s medical history to
generate the Charlson Index we use for risk-adjustment.
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equation (8) with prices for each of the seven procedures as the dependent variable. A key
variable of interest is hospital market structure (H), measured using dummies for market type
(monopoly, duopoly, and triopoly), HHIs, or hospital counts. We also include state level HHIs of
insurers (I;) and a county level measure of the percent of privately insured lives covered by the
HCCI insurers (S, ,) as controls for insurers’ bargaining power with hospitals. Zj, ; is a vector of
hospital characteristics. This includes proxies for hospital quality measured by U.S. News &
World Report and quality scores from the Medicare Hospital Compare webpage, the technology
index, hospital size, and indicators for whether a hospital is a teaching facility, government-
owned facility, or a not-for-profit. D, contains the demand shifters: the median income of a
hospital’s county and the percent of the population who are uninsured in the county. My,
contains the Medicare base payment rate, the share of hospitals’ discharges that are Medicare
patients, and the share of a hospitals’ discharges that are Medicaid patients. Year fixed effects
are denoted by 7., and in some specifications we also include HRR fixed effects, &;,. The error
terms are clustered by HRR. In our analysis, we estimate equation (8) using the natural log of
hospital prices and the natural log of our continuous, independent variables.”’

Results of The Private-Payer Inpatient Hospital Price Index Regressions: Table 6
contains OLS estimates of equation (8) where the dependent variable is the logged inpatient price
index (or the charge in column (4)). Column (1) includes indicators for hospital market structure
(monopoly, duopoly, and triopoly), hospital characteristics, information on public payers, local
area characteristics, and year dummies. We consistently find that find that prices decline
monotonically as the number of rival hospitals per market increases. The point estimates in
Column (1) imply that being in a monopoly market is associated with 26.1 percent (= e%232 — 1)
higher prices relative to markets with four or more hospitals. In column (2), we add HRR fixed
effects, so our measures of market structure are estimated using only within HRR variation.
Here, we also find that being in a monopoly is associated with a significant price premium,
although the coefficient falls from 0.232 to 0.169. In column (3), in addition to HRR fixed
effects, we add in two controls for insurance market structure (insurer HHI at the state level and

HCCI share at the county level). We find that hospitals in monopoly duopoly, and triopoly

5" In all specifications we add one to continuous right hand side variables before taking logs as there are a small
number of zeroes.
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markets are associated with statistically significant price increases of respectively 15.3 percent,
6.4 percent, and 4.8 percent relative to markets with four or more hospitals.*® Note these
correlations are robust to specifications using alternative measures of market concentration such
as continuous or discretized HHIs and/or counts of hospitals in markets of several geographic
sizes.””

The coefficients on the two insurer concentration measures in column (3) of Table 6 take
their expected negative signs, but only the share of the privately insured in each county that
receive coverage from the HCCI insurers is significant. When HCCI insurers account for a larger
share of a county’s insured population, the HCCI insurers likely have increased negotiating
power. A 10 percent increase in the HCCI insurers’ share is associated with a 1.4 percent
decrease in hospital prices. The insignificance of insurers’ HHI is likely to be because the state
level is too highly aggregated to adequately proxy insurer market concentration.

Turning to the covariates reflecting quality, both the technology index and whether the
hospital was publicly ranked as a high performer have positive and significant coefficients. Our
point estimates in column (3) in Table 6 imply that doubling the number of technologies at a
hospital is associated with a 1 percent increase in price. Being ranked as a top hospital by U.S.
News & World Report is associated with a significant price premium of 12.7 percent. Bigger
hospitals also have higher prices. Interestingly, teaching hospitals, which are often thought of as
higher quality and had a significant price premium in the bivariate correlations of Figure 8, are

not significantly associated with higher prices when other characteristics are included as

5% The results are robust to other ways of measuring price. First, we obtain similar and precisely estimated
coefficients when we include the sum of facilities and physician prices as our price variable, instead of just facilities
prices. Second, we obtain similar results when we estimate the regression with price in levels instead of logs (see
Table A7). For example, the magnitude of the coefficient on the monopoly dummy in column (3) of Table A7
implies that prices are $1,524.50 higher in these markets. This 12.3 percent increase over the average inpatient price
is similar to the 15.3 percent magnitude monopoly effect in our In(price) regressions in column {3) in Table 6. Our
results also remain qualitatively similar when we measure both the independent variables in levels instead of
logarithms.

59 Full results are in Table A8. We measure HHIs and vary the size of the radii that defines hospitals’ markets in first
three columns. We also measure HHI in markets surrounding each hospital and define using radii that are larger in
rural arcas and smaller in urban areas; use counts instead of HHIs measured in fifteen mile radii markets; use
dummy variables to indicate hospitals that are located in markets that are in the first, second, and third quartiles of
HHIs measured in fifteen mile radii markets relative to the least concentrated quartile; and use a dummy to indicate
hospitals are located in hospitals in the most concentrated quartile of HHI. The relationship between hospital market
structure and price remains precisely measured and qualitatively unchanged across each measure of market
structure.
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controls. We discuss the impact of introduce the Medicare Hospital Compare quality scores in
the next sub-section.

We find significant associations of public payers with private prices. In particular,
hospitals treating more Medicare patients have lower prices. Our estimates in column (3) of
Table 6 imply that a 10 percent increase in the share of Medicare patients is associated with a 1
percent reduction in inpatient hospital prices. Medicaid patient share is also negatively associated
with private prices, but the effect is statistically insignificant. In the column (1) specification
without HRR fixed effects, hospitals with higher Medicare reimbursement rates have higher
prices (consistent with the idea of rates being a proxy for local wages costs). These are not
significant when we include HRR fixed effects because Medicare payment rates do not vary
much within HRRs.

For-profit hospitals (the omitted base ownership form) have higher prices than
government hospitals, but there is not a significant difference between the prices of for-profit and
not-for-profit hospitals. The coefficients on the characteristics of the county population (percent
uninsured, and median income) are precisely estimated in the absence of HRR fixed effects in
column (1) and are associated with higher prices as expected, but become insignificant when
HRR fixed effects and insurer controls are included.

In column (4) of Table 6, we repeat the specification from column (3) but use the
facilities charge (the list price) as the dependent variable instead of the transaction price. There
are some large changes in coefficients in this specification. In particular the coefficient on being
a hospital located in a monopoly market falls from a precisely estimated coefficient of 0.142 to
negative and insignificant coefficient of -0.006. Although hospitals in concentrated markets do
not seem to set significantly higher list prices, their actual transaction prices are significantly
higher. Similarly, when using facilities charge as an outcome the coefficient on HCCI share
becomes insignificant and the coefficient on non-profits becomes significant. This strongly
suggests that using list prices, as is commonly done the literature, instead of actual transaction
prices can generate a misleading pattern of correlations.

Additional quality measures: In Table 7, we re-estimate the main inpatient price
regression of Table 6, using indicators for whether or not a hospital was ranked in the lowest

performing quartile of a series of CMS hospital quality measures as discussed above. Because
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CMS cannot calculate quality scores for each hospital, we do not have quality scores for 8.6
percent of our observations (7.5 percent of hospitals). As a result, we condition on the sub-
sample of hospitals from our inpatient sample that have non-missing values on all four quality
measures. This change in the sample accounts for the minor change in the coefficients from
column (3) of Table 6.

Column (1) of Table 7 presents estimates of equation (8) with insurance market controls
and HRR fixed effects, but does not include an important control for quality (i.e. including no
control for a U.S. News & World Report Ranking). Columns (2) — (6) then add in each measure
of quality separately and column (7) includes every measure of quality together. It is reassuring
that including a battery of measures of hospital quality has essentially no impact on the market
structure coefficients. If unobserved quality mattered a great deal, one would expect conditioning
on observed quality to make a larger difference to the concentration coefficient. We find
significant (albeit small) relationships for three out of four measures of quality and price. These
suggest that being in the worst performing quartile of hospitals based on the share of patients
with a heart attack given aspirin on admission to the hospital, being in the worst performing
quartile of hospitals based on the percentage of patients given an antibiotic to prevent infection
before surgery, and being in the worst performing quartile of hospitals based on the percentage
of surgery patients given treatment to prevent blood clots have inpatient prices 4.4 percent, 3.1
percent and 3.8 percent lower respectively than hospitals in the top three quartiles of clinical
perfo]:‘mam:e.60

Other robustness checks: We have conducted robustness checks on our functional form,
market area definitions, and parameterization of equation (8). For example, to address the
concern that there may be systematic differences in results in areas where the HCCI data has a
higher (or lower) coverage of the privately insured, we re-estimate equation (8) on sub-samples
where the HCCI insurers cover a high share and low share of the state’s population.(’l The point

estimates are qualitatively similar across the two samples and the hospital market structure

60 A version of Table 7 with coefficients and standard errors estimates for every covariate is presented on our
webpage, www.healthcarepricingproject.org.

6 A1l results in this paragraph are contained in Table A9. For each state. we measure the share of individuals with
employer-sponsored insurance who receive coverage from the HCCI data contributors. States with high shares have
HCCI coverage rates over the national median coverage rate. States with low shares have HCCI coverage rates
below the national median coverage rate.
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variables in the two samples are not statistically different from one another. In addition, we re-
estimated equation (8) on sub-samples where Blue Cross Blue Shield insurers have a high and
low share of employer-sponsored coverage at the statc-level. Again there were similar results
across the samples. Finally, we were concerned that market structure may just proxy for a
location in a rural area. Therefore, we present results where we estimate Equation (8) separately
in urban and rural areas. We find that while hospital HHI is associated with higher hospital
prices in urban areas, the relationship is insignificant in the rural sample. This is consistent with

the fact that there is very little variation in hospital HHIs across rural areas.”

VLE Results for individual procedure prices:

Table 8 presents our estimates using procedure level private-paycr prices using the same
specification presented in column (3) of Table 6 (Table A10 has results without HRR effects).
Looking across the different procedures, it is striking that despite the smaller sample sizes (we
condition on having a minimum number of ten cases per procedure per year, as discussed above),
the results look qualitatively consistent with the overall inpatient results. For all procedures, we
find that markets with a monopoly hospital have higher prices than those with four or more
hospitals, and this positive association is significant at the 10% level or greater for five of the
seven procedures. The point estimates imply that, at the procedure level, a hospital located in a
monopoly market has prices that are between 8.7 percent and 18.9 percent higher than hospitals
in markets with four or more hospitals. For example, being in a monopoly market is associated
with having 18.9 percent higher prices for lower limb MRIs relative to markets with four or more
hospitals.”

We also re-estimate our procedure-level (and inpatient) regressions measuring prices as
the sum of hospital and physician prices in Table All. We do this because of the concern that
sometimes these prices are bundled together (e.g. when the physicians are salaried employees of

the hospitals). Our results are qualitatively similar using this measure of price.

2 The coefficient of variation in HHI in urban areas is 0.688. The coefficient of variation in HHI in rural areas is

0.332.
63 These results are robust when we include the four Medicare Hospital Compare quality scores into our estimators

as controls.

A2



The similarity of results using our seven detailed procedure prices in Table 8 compared to

the overall inpatient price index in Table 6 is reassuring.

VII. Conclusions

This paper analyzes the most comprehensive data to date on health spending on the privately
insured and health care providers’ transaction prices. We find substantial variation in spending
per privately insured beneficiary across the nation. Moreover, there is a low correlation (0.14)
between private and Medicare spending per beneficiary across geographic areas (HRRs).
Crucially, whereas the variation in Medicare spending is overwhelmingly due to differences in
the quantity of care provided across HRRs, price variation across HRRs is the primary driver of
spending variation for the privately insured. Hospitals” negotiated transaction prices routinely
vary by over a factor of eight or more across the nation and by a factor of three within HRRs. We
observe this variation within and across HRRs for procedures like colonoscopy and lower-limb
MRI that are fairly undifferentiated.

We also find a large number of observable factors relating to costs and quality are
systematically correlated with higher hospital prices. However, hospital market structure stands
out as one of the most important factors associated with higher prices, even after controlling for
costs and clinical quality. We find that hospitals located in monopoly markets have prices that
are about 15.3 percent higher than hospitals located in markets with four or more providers. This
result is robust across multiple measures of market structure and is consistent in states where the
HCCI data contributors (and/or Blue Cross Blue Shield insurers) have high and low coverage
rates.

We draw a number of conclusions for future research. First, information about Medicare
spending and the factors that drive it to vary are of limited use in understanding health spending
on the privately insured. There has been a general assumption both by policy-makers and in the
literature that what we observe for Medicare broadly applies to spending on the privately
insured. Our work shows that this is clearly not the case. Indeed, many geographic areas that
have received public attention for being low spending on the Medicare population, such as Grand
Junction, Colorado, La Crosse, Wisconsin, and Rochester, Minnesota, have high spending on the
privately insured. Second, much more research is needed in order to analyze the spending and
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prices facing the privately insured. Our work represents an initial foray into understanding the
cross sectional variation in health care spending, but more work is needed to better understand
the factors driving the growth in private spending over time. Third, it is important to assess the
causal drivers of hospital transaction prices, particularly the role of provider market structure and
public payment rates.

In terms of policy, our work suggests that vigorous antitrust enforcement is important and
that hospital prices could be made more transparent. There is evidence that higher deductibles
and cost sharing alone will not likely encourage shopping by patients (Brot-Goldberg et al.
2015). However, more information, such as recent efforts in Massachusetts to make hospitals’
prices public, could help patients and their agents make more informed choices over treatment
and put downward price pressure on more expensive hospitals in a sector of the economy where
consumers (patients) presently know almost nothing about what they or their insurer will pay for
care. Going forward, we believe that research advances using the kind of data described in this

study will help inform such policy decisions.
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Table 1: Annual Patients, Claims, and Spending From HCCI Data, 2007 - 2011

Distinct Members Claims Inpatient Spending ($)  Total Spending ($)
2007 44,869,397 573,964,225 28,703,216.810 126.439,637,925
2008 45,064,977 591,194,317 29,796,787,559 131,711,103,920
2009 44,780,736 606,366,864 32,288,419,203 141,932,049,143
2010 43,642,097 575,523,477 31,829,518,213 140,894,344.384
2011 42,976,359 571,954,170 31,829.841,920 141,110,226,944
Total 88,680,441 2,919,003,053 154,447,783,705 682,087,362,316

Notes: This is from the entire HCCI database. All spending values have been inflation adjusted to 2011 dollars using
the BLS All Items Consumer Price Index.
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Table 2: Hospital and Patient Characteristics

Mean SD Min Max
Hospital Characteristics
Hospital in Monopoly Market, 15 Mile Radius 0.126 0.332 0 1
Hospital in Duopoly Market, 15 Mile Radius 0.145 0.352 0 1
Hospital in Triopoly Market, 15 Mile Radius 0.097 0.296 0 1
Hospital HHI Defined by Beds in a 15 Mile Radius 0416 0.292 0.041 1.000
Insurer HHI Measured at the State Level 0.212 0.095 0.088 0.664
HCCI Market Share Measured at the County Level 0.187 0.103 0.014 0.571
Number of Technologies 60 30 0 138
Ranked in US News & World Reports 0.059 0.236 0 1
Beds 278 217 5 2,264
Teaching Hospital 0.389 0.488 0 1
Government Owned 0.106 0.308 0 1
Non-Profit 0.683 0.465 0 1
Local Area Characteristics
Percent of County Uninsured 0.172 0.060 0.031 0.389
Median Income 52,208 13,142 23,863 119,525
Rural 0.127 0.333 0 1
Other Payers
Medicare Payment Rate 6,435 05, 4,590 14,292
Share Medicare 0.439 0.107 0.000 0.923
Share Medicaid 0.183 0.100 0.000 0.950
Quality Scores
30-day AMI Survival Rate 0.840 0.016 0.751 0.898
% of AMI Patients Given Aspirin at Arrival 0.978 0.041 0.330 1.000
% of Patients Given Antibiotics 1 Hour Before Surgery 0.937 0.078 0.170 1.000
% of Surgery Patients Given Treatment to Prevent Blood 0.885 0.102 0.030 1.000
Clots Within 24 Hours
Patient Characteristics
Age 18-24 0.074 0.261 0 1
Age 25-34 0.274 0.446 0 1
Age 35-44 0.203 0.402 0 1
Age 45-54 0.208 0.406 0 1
Age 55-64 0.241 0.428 0 1
Female 0.699 0.459 0 I
Charlson Comorbidity Index 0.521 1.201 0 6

Notes: These are descriptive statistics for the inpatient sample from HCCI. There are 2,252 unique hospitals and
3,544,320 unique patients.
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Table 6: Hospital Overall Inpatient Price Regression

(1 (2) (3) (4)
Dependent Ln(Facilities
Variable: Ln(Facilities Price) Charge)
Market Characteristics
Monopoly .23 0.169%** 0.147%%% -0.006
(0.027) (0.033) (0.029) (0.024)
Duopoly 0:162%%% 0.084%** 0.062%* 0.004
(0.024) (0.027) (0.025) (0.024)
Triopoly Wl s 0.063%* 0.047* -0.004
(0.028) (0.029) (0.028) (0.026)
Ln Insurer HHI -0.249 0.163
(0.312) (0.318)
Ln Share HCCI -0.138*** -0.028
(0.034) (0.030)
Hospital Characteristics
Ln Technologies 0.009 0.009** 0.009* 0.013 %=
(0.005) (0.004) (0.004) (0.006)
Ranked by US News £ P15k ) 125%%* (). ]2 7RE* 0.012
and World Reports (0.034) (0.036) (0.036) (0.038)
Ln Number of Beds U i i 0.069%** 0.069%** 0.044***
(0.013) (0.013) (0.013) (0.012)
Teaching Hospital -0.003 0.008 0.008 -0.028
(0.018) (0.016) (0.016) (0.017)
Government Owned 0. 107*%* )] TG -0, 122%%% -(.208%**
(0.035) (0.036) (0.036) (0.026)
Non-Profit -0.007 -0.031 -0.033 -0.204%%*
(0.026) (0.029) (0.029) (0.024)
County Characteristics
Ln Percent Uninsured 0.108** -0.122* -0.099 0.021
(0.043) (0.063) (0.062) (0.098)
Ln Median Income (). 159%*% -0.120%* 0.004 0.144*
(0.059) (0.058) (0.059) (0.086)
Other Payers
Ln Medicare Base 0.333 %% 0.017 0.035 0.101
Payment Rate (0.08) (0.088) (0.089) (0.099)
Ln Share Medicare -0.097*** -0.107%** 0. [OSHk* -0.093%**
(0.028) (0.03) (0.03) (0.026)
Ln Share Medicaid -0.027 -0.011 -0.015 0.046%**
(0.022) (0.024) (0.025) (0.014)
HRR FE No Yes Yes ¥es
Observations 8.176 8,176 8.176 8,176
R-square 0.117 0.382 0.388 (555

Notes: * p<0.10, ** p<0.05, *** p<0.01. OLS estimates of equation (8) with standard errors clustered at the HRR-level
in parentheses. Facilities prices are regression adjusted transaction prices. Facilities charges are regression adjusted list
prices. All regressions include yearly fixed effects. The omitted ownership category is private hospitals.
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Figure 1: Average Hospital Facilities Charges, Negotiated Prices. and Medicare
imbursements, 2008-2011

Re .

B Medicare [ Negotiated Price Charge
50,000 $48 164 (193%)
$44 525 (185%)
$41 881 (181%)
40,000
30,000
§25,010 (100%)
$22.200 (180% TSy
20,000
, S 50 669 (157%) §2.314 (174%)
$13.277 (174%) | 5169 (100%) 81,331 (100%)
$663 (39%)  $353 27%)
10,000 $8,196 (164%)
100%)
il
o| ™ E—
L kN ™ (-)' -Q
C © & & 5 *
o R i 602 Fa \qu% {1‘\0@
<€ QPQ & ,@Q i
& @ee r L

Notes: The height of the grey bar (top) is the average hospital charge price. The height of the red shaded bar

(middle) is the negotiated (transaction) price, which is regression adjusted. The blue bar (bottom) captures the
Medicare reimbursement. All prices are given as a percentage of the negotiated prices. Note that we o
hospital-based prices — s0 we exclude, for example, colonoscopies

not carried out in hospitals.
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Figure 2: Relationship between Charge and Price for Knee Replacements, 2008-2011
Correlation: 0.311
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adjusted list prices for knee replacements (“Chargemaster prices”)
tiated price™). There are 937 unique providers included in this
lly. We include prices from 2008

Notes: This is a scatter plot of hospital regression-
and regression-adjusted transaction prices (“nego
analysis who deliver 10 or more knee replacements to HCCI funded patients annua
through 2011 that are inflation adjusted into 2011 dollars and averaged across the three years.
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Figure 3: Spending per Medicare and Private Beneficiary

Panel A: HCCI Private Insurer Total Spending Per Beneficiary, 2011
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Panel B: Medicare Total Spending Per Beneficiary, 2011
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Notes: This figure presents average total spending per beneficiary (exclusive of drug spending) per HRR for 2011
for Medicare beneficiaries and privately insured beneficiaries with coverage from the HCCI insurers. Medicare

spending data was accessed from http://www .dartmouthatlas.org/.
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Figure 4: Relationship between 2011 Medicare and Private Overall Spending per
Beneficiary
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Notes: This is a scatter plot of HRRs rankings (1-306) on 2011 overall spending per Medicare beneficiary and
spending per privately insured beneficiary. Data on Medicare spending was downloaded from the Dartmouth Atlas
http://www.dartmouthatlas.org/. An HRR with a rank of 1 has the lowest spending per beneficiary of all HRRs. An
HRR with a rank of 306 has the highest spending per beneficiary of all HRRs. Overall spending does not include
drug spending.
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Figure 5: Raw and Counterfactual Distributions of Inpatient Spending per Beneficiary

Panel A: Private Raw and Counterfactual Distributions of Inpatient Spending Per
Beneficiary

— Raw Fixed Price  —- Fixed Quantity
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Panel B: Medicare Raw and Counterfactual Distributions of Inpatient Spending Per
Beneficiary

— Raw Fixed Price = Fixed Quantity

2,000 4,000 6,000 8,000 10,000

Notes: These graphs show the (smoothed kernel) densities of the distribution of spending per beneficiary in 2011 for
Medicare beneficiaries and the privately insured across HRRs. The solid blue line presents the true distribution of
spending. The thicker red hashed line presents spending per beneficiary where volume is fixed and each HRR
delivers the same mix of care. The thinner red hashed line presents spending per beneficiary where the price of each
HRR is the same across the US.
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Figure 6: Regional Variation in Inpatient Hospital Price

Panel A: Regression Adjusted HRR-Level Inpatient Hospital Prices, 2008-2011
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Panel B: Regression Adjusted HRR-Level Inpatient Hospital Prices Normalized using the
Wage Index, 2008-2011
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Notes: Panel A captures average hospital regression adjusted inpatient prices per HRR, weighted by hospital

data from 2008 through 2011 adjusted for inflation into 2011 dollars. Panel B presents similar HRR
level average hospital prices, but has normalized prices using the Medicare 2011 wage indexes. This therefore

captures price after adjusting for the cost of care in each HRR.
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